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e CONGRESSIONAL RECEPTION . .. President Clyde Atkins 
will take time out to serve as one of the hosts to the 
lawyer members of Congress at an informal reception and 
buffet January 25 at the Statler Hilton Hotel in 
Washington. The American Bar Association has planned 

the reception in order to meet and honor those of the 
profession serving in Congress. Also a member of Florida's 
host committee is J. Lance. Lazonby, who assisted with 
arrangements but will be unable to attend the reception. 


e SIXTH ANNUAL MEDIA AWARD of The Florida Bar is open 
until April 1 for entries of programs or articles of radio 
and television stations, newspapers and magazines of the 
state which have made outstanding contributions to the 
administration of justice in presenting legal problems to 
laymen. Members of local Bar associations are invited to 
sponsor the entries of their local media. 


e THE JUDICIAL COUNCIL .. . and the Florida Board of Bar 
Examiners were unintentionally omitted from the current 
Directory issue when it was necessary to cut out some 
sections to fit the budget. The Florida Board of Bar 
Examiners were pictured and listed on page 888 of the 
October Journal and a complete list of members of the 
Judicial Council of Florida may be found on page 20, this 
issue. 


e NOMINATIONS .. . for President-elect and members of the 
Board of Governors in the odd-numbered circuits close Feb-= 
ruary 14th. Candidates for president-elect are Richard T. 
Earle, Jr., of St. Petersburg, Delbridge L. Gibbs of Jack- 
sonville, and Reginald L. Williams of Miami. Resolutions 
favoring Mr. Williams' candidacy have recently been 
received from the Homestead, and Miami Beach Bar Associa- 
tions and a resolution from the Clearwater Bar Association 
endorses Mr. Earle. 


(continued on page 96) 
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CALENDAR OF LEGAL EVENTS 
1961 


January 27-February 3, 1961-XIIth Conference of Inter- 
American Bar Association, Bogota, Colombia. 


January 28—Committee on Trial Tactics and Procedure, 
du Pont Plaza Hotel, Miami 9:30 a.m. 


February 14—Deadline for nominations for Board of Gov- 
ernors, odd numbered circuits, and president-elect, 
The Florida Bar. 


February 17-19-ABA Midyear Meeting, Edgewater Beach Hotel, 
Chicago. 


February 20-21—ABA House of Delegates, Edgewater Beach 
Hotel, Chicago. 


March 2=-4—Sixth annual Traffic Court Conference, Langford 
Hotel, Winter Park. 


March 10-11—Regional medico-legal conference sponsored by 
American Medical Association, San Francisco. 


March 15—Deadline for returning ballots, election of The 
Florida Bar. 


April 14-15—Regional medico-legal conference, sponsored by 
American Medical Association, Louisville, Kentucky. 


April 28-29-Regional medico-legal conference, sponsored by 
American Medical Association, New York City. 


May 17-20—American Law Institute, Washington, D. C. 


May 18-20—Eleventh Annual Convention of The Florida Bar, 
Diplomat Hotel, Hollywood=-by-the-Sea. 


August 7-11—-ABA Annual Meeting, St. Louis, Missouri. 


(Official announcements concerning events of regional and statewide interest to 
members of The Florida Bar will be entered on the calendar, as space permits.) 
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In April judge of juvenile and domestic relations 
court adjudged five Swilley children to be depend- 
ent children, ordered them placed in their father’s 
home until further order of court, in July father 
sued mother for divorce, asked for custody of 
children, mother counterclaimed for divorce, also 
asked for custody of children, in August father 
filed motion to stay proceedings in divorce suit 
as to matters of custody, contending juvenile 
judge, having adjudged children to be dependent, 
had exclusive jurisdiction. — Swilley v. Swilley, 16 
Fla. Supp. 63. 


Construing provisions of art. V, § 6(3), Fla. 
Const., and § 39.10, F.S., chancellor granted 
motion, juvenile judge having adjudged children 
to be dependent. circuit court was without juris- 
diction to award custody in divorce suit. — Id. 


Mary Brown bequeathed half the residue o/ 
her estate in trust to her sister, Eva Dame. 
trustee to pay her income during her lifetime. 
Mary Brown died in Dec. '58, Eva Dame died 
in Aug. '59. — In re Brown’s Will, 16 Fla. 
Supp. 120. 


Ruling it would serve no useful purpose to 
set up trust, beneficiary having died, court 
ordered executor of Brown estate to pay 
executor of Dame estate sum which would 
represent income received or accrued between 
Dec. ’58 and Aug. "59 on portion of estate 
assets which would have been paid into trust 
had it been established. — Id. 


Requiring executor of Brown estate to add 
to corpus of trust the portion of income 
accruing to estate between death of testatriz 
and death of Eva Dame as might be attrib- 
uted to assets of estate used for payment oj 
debts and costs of administration, court 
ordered executor of Brown estate to disburse 
corpus of trust, with any income attributable 
thereto after death of Eva Dame, to remain- 
dermen. — Id. 


In absence of controlling language in will. 
life beneficiary of trust of residue of testa- 
tor’s estate is entitled to income from clear 
residue, as afterwards ascertained. computed 
from death of testator. — Id. 


Alleging desertion and adultery, wife sued for 
divorce, alimony, support money for child, attor- 
ney’s fees, costs and settlement of property rights. 
at trial husband offered no testimony inconsistent 
with her case, husband had deserted her for her 
younger sister and was father of child born to 
sister.— Younan v. Younan, 16 Fla. Supp. 38. 


After hearing testimony chancellor announced 
intention to grant divorce, giving wife all jointly 
owned property as lump sum award of alimony. 
husband lived with his mistress in Miami, earned 
only $50 to $60 weekly, wife was self-supporting 
or could become so when she owned all jointly 
owned property. — Id. 


Dissatisfied with denial of permanent alimony. 
wife moved to amend seeking decree of separate 
maintenance, after court denied motion she filed 
motion to dismiss proceedings, which court denied 

d. 


In effect she was attempting to take voluntary 
non-suit after verdict had become known, equity 
follows the law, § 54.09, F. S., provides that no 
plaintiff shall take non-suit unless he does so 
before jury ‘‘retire from the bar.’’ — Id 


State has interest in every divorce suit, nothing 
could change tragic events which brought inno- 
cent child of husband and wife's sister into world. 
best interests of state would be promoted by 
granting divorce, divesting husband of all jointly 
held property and his every known asset, except 
his future earning capacity. — Id. 


Natural parents of baby consented in writing to 
its adoption, later filed objections in adoption 
proceedings, objections denied. —In re Adoption 
of Stowe, 16 Fla. Supp. 91. 
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Where natural parents freely and knowingly 
consent to adoption of their child and proposed 
adoptive parents act upon such consent by bring- 
ing adoption proceedings, consent is ordinarily 
binding on natural parents, cannot be arbitrarily 
withdrawn, this is particularly true where in reli- 
ance upon such consent proposed adoptive parents 
have taken child into their custody and care for 
substantial period of time and bonds of affection, 
in nature of ‘‘vested right,’ have been forged 
between them and child. — Id. 


Plaintiffs on July 5th sued defendants on 
instalment note, claiming entire balance due 
under acceleration clause for default in pay- 
ment due June first, defendants paid admit- 
tedly delinquent June payment to collection 
bank which accepted it without condition, 
summary judgment for defendants, unquali- 
fied acceptance of delinquent instalment 
payment on note cures default.—Andre v. 
Fletcher, 16 Fla. Supp. 142. 


In automobile insurance policy insurance com- 
pany agreed to pay medical and dental expenses 
“incurred within one year from date of accident,” 
accident occurred in Feb. °58, company paid den- 
tist $100 for work performed in Feb. and Mar. of 
that year, additional services to cost $300 were 
contemplated but not performed until May ’59, 
$300 judgment for insured reversed. — Dewitt v. 
State Farm Mutual Automobile Ins. Co. 16 Fla. 
Supp. 75. 


To be recoverable under policy provision to pay 
medical expenses ‘“‘within one year from date of 
accident”’ services must be performed or payment 
therefor made before expiration of one year. — Id. 


Plaintiff's admissions against interest in 
his deposition refuted allegations in his com- 
plaint under Florida Hazardous Occupations 
Act that employer was negligent, showed 
that sole proximate cause of his injury was 
either his own negligence or mere accident, 
summary judgment for defendant.—Taylor 
v. Railway Express Agency, 14 Fla. Supp. 
118. 


Policeman placed citation for over- 
time parking on rented car, munici- 
pal court imposed $5 fine, re- 
versed.—City of Miami v. Oropesa, 
11 Fla. Supp. 119. 

No showing as to who had posses- 
sion or control of vehicle when cita- 
tation issued other than that it was 
rented car, city fell short of require- 
ments of its own ordinances.—ld. 
When defendant in criminal case puts on 

testimony after motion for directed verdict 
has been denied at close of state’s case motion 
is deemed abandoned, court may consider all 
testimony, including defendant’s, in determin- 
ing whether evidence is sufficient to sustain 
conviction. — State v. Hartman, 16 Fla. Supp. 
17. 
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TO IMPROVE THE ADMINISTRATION OF JUSTICE 


One of the major objectives of The Florida Bar, as set forth in the Preamble 
to the Integration Rule, is the improvement of the administration of justice. 
During the past 50 years the organized bar in America has devoted much 
effort toward the improvement of judicial procedure, the clarification of 
jurisdiction and the organization of our system of courts to keep pace with 
the rapid development of technology and society. At the same time our 
profession has been diligent in preserving individual rights secured and_be- 
queathed to us by our forefathers. 


The wisdom, patience and indefatigable resolution of the legal profession 
in bringing about modernization of our courts and in preserving fundamental 
rights may some day be recognized as one of the most meaningful contribu- 
tions to the public life of our state and nation in this century. Judge Arthur 
Vanderbilt of New Jersey once said that judicial reform is not for the short- 
winded, and this truism stands unchallenged though often repeated. Many 
hours have been devoted by the bench and bar in Florida to the improvement 
of our judicial procedures, administration and organization. The members 
of the Judicial Council of Florida — laymen, judges and lawyers — have given 
many days of study and thought to the organization of our courts. 


This issue of The Florida Bar Journal presents in its entirety the new 
proposal of the Judicial Council for the revision of Article V of the Constitution 
of Florida. It merits careful study by every member of the bench and the 
bar. We must prepare ourselves to inform the public in this important effort 
to improve the administration of justice. 
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OFFICIAL ANNOUNCEMENT 


Nomination of President-elect 


Each year, a President-elect shall be elected by the active 
members of The Florida Bar to take office as President-elect for 
the following year at the conclusion of the annual meeting fol- 
lowing election. The President-elect shall take office as Presi- 
dent at the conclusion of the year following his term as 
President-elect. 


Article IV of the By-Laws provides in part that “any active 
member of The Florida Bar in good standing may be nominated 
as a candidate for President-elect by petition signed by not less 
than twenty-five other active members of The Florida Bar in 
good standing. Such nominating petitions shall be filed with the 
Executive Director at the headquarters office, or shall be post- 
marked, prior to February 15, 1961. Nominees shall endorse 
their written acceptance upon such petition. No member shall 
sign more than one nominating petition, but signers need not 
reside in the same judicial circuit as the candidate.’’ (See also 
Article 1V of the Integration Rule.) 


Nomination of Representatives on the Board of Governors 
Article II] of the Integration Rule provides for election of 
representatives in odd-numbered circuits in 1961, to take office 
in the administrative year which starts at the conclusion of the j 
annual meeting in May, 1961. Thus there will be one vacancy 
each in the First, Third, Fifth, and Seventh Circuits, two vacan- 
cies each in the Ninth and Thirteenth Circuits, and three 
vacancies each in the Eleventh and Fifteenth Circuits. 


The members of the Board of Governors from each circuit 
shall be nominated and elected by the active members in such 
circuit, to hold office for two years and until a successor is 
elected and qualified. 


Nominations shall be made by written petition signed by 
not less than five active members of The Florida Bar in good 
standing. Any number of candidates may be nominated on a 
single petition, and any number of petitions may be filed, but 
all candidates named in a petition and all members signing such 
petition shall be residents of the judicial circuit which the candi- 
date is nominated to represent, and shall be active members of 
The Florida Bar in good standing. Nominees shall endorse their 
written acceptance on such petitions. All nominating petitions 
shall be filed with the Executive Director at the headquarters 
office, or shall be postmarked, prior to 15 February 1961. (See 
also Article III of the By-Laws.) 


All nominees will be listed alphabetically on official ballots. 
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Hello, Operator... 
Give Me the Moon 


Wishing for the moon, and getting it, too, may not be 

as far away as you think. Already, transistors invented by 
telephone scientists beep vital information from satellites 
orbiting in space. Today, millions enjoy the convenience of 
Direct Distance Dialing, phones that answer and record 
while you’re out, and other telephone conveniences 

once undreamed of. 


Tomorrow the moon? Well, you can dream. Research sees 
even greater telephone wonders ahead. 


Growing with the 
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6 ie HONORABLE FARRIS BRYANT, a distinguished member of the Florida 
Bar from Ocala, was inaugurated as Florida’s 34th Governor on January 
3rd. Governor Bryant received his B. S. degree from the 
University of Florida and his LL.B. from Harvard University 
in 1938. Serving as a member of the Florida Legislature for 
some five terms, Governor Bryant was named “most valuable 
member of the House” for three terms and “most valuable 
member of the Legislature” in 1955. He was Speaker in 
1953-54. He has received the National Distinguished Service 
Award of the U. S. Jr. C. of C., served as Florida chairman 
Pr of the American Cancer Society, chairman of the Florida 
4s Citizenship Clearing House, National Council of Boy Scouts 
BRYANT of America, Director of Children’s Home Society, Naval 
Lieutenant of World War II, trustee of the Florida Methodist Conference, 
Exalted Ruler of the Elks and president of Rotary. We consider it a privilege 
to honor Governor Bryant in the Journal this month. 
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Real Property, Probate 
& Trust Law Notes 


RECENT OPINIONS 


Conveyances — Married Women 
Lucille, a widow and owner of 


property, conveyed the property to 
Margaret, a married woman, in trust 
for Mary, the trust being oral, for the 
purpose of avoiding the attachment 
of a lien for a judgment which might 
be obtained against her. Margaret 
without joinder of her husband con- 
veyed the property to Mary. Lucille 
died and Margaret joined by her hus- 
band conveyed the property to Sa- 
varda upon representation that the 
property was to go to the estate of 
Lucille. Margaret disclaimed any in- 
terest in the property. Mary brought 
suit for declaratory relief to deter- 
mine her rights and joined the admin- 
istrator of the estate of Lucille. The 
lower court found the deed from 
Margaret to Mary was void, cancelled 
the deed to Savarda, and decreed title 
was vested in Lucille. The appellate 
court confirmed the cancellation of 
the Savarda deed, but held the 
administrator was estopped to deny 
the validity of the conveyances since 
Lucille would have been estopped 
because the purpose of her convey- 
ance was fraudulent, and held that 
title should be quieted in Mary. 
Hill v. Lummus, 123 So. 2d 365, 
Third District Court of Appeal, Octo- 
ber 6, 1960. 


Summaries of recent decisions and opin- 
ions are prepared by the Title Attorney of 
the Lawyers’ Title Guaranty Fund for the 
Real Property Section. 
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Tax Titles—County in Rem—Prior 
Existing Federal Mortgage Liens 


The United States sought to fore- 
close a mortgage on real property in 
Hillsborough County and was denied 
foreclosure on the property. A mort- 
gage naming the United States as 
mortgagee under the Emergency Re- 
lief Appropriations Act of 1935, was 
recorded on April 19, 1937. On July 7. 
1941, the property was sold for taxes 
to the county and a tax sale certificate 
was issued. In 1943 the county 
brought suit in rem to quiet title. The 
United States was not named in the 
suit filed by the county. A final decree 
was entered pursuant to the suit quiet- 
ing title in the county and the county 
subsequently sold to Roessling. The 
district court held that the mortgage 
lien was subordinate to the tax lien 
and was extinguished by state suit to 
quiet title. The circuit court of ap- 
peals held that the priority of feder- 
ally created tax liens is determined by 
the rule of the lien first in time is first 
in right and that the rule applies to 
federal mortgage liens as well. The 
court further held that in the absence 
of congressional consent, the state or 
its subdivisions is without authority to 
enforce collection of taxes so as to 
destroy the pre-existing federal mort- 
gage lien. The state court’s decree in 
the county in rem suit did not operate 
to extinguish the government's mort- 
gage lien and the district court's 
judgment denying foreclosure of the 
mortgage lien by the United States 
was reversed. United States v. Roes- 
sling, 280 F. 2d 1933 (1960) Fifth 
Circuit Court of Appeals. 
Leases—Reformation 

A lease was executed in an attor- 
ney’s office. The description of the 
property leased was contained in a 
survey made a part of the lease. Pho- 
tostats of the survey were to be made 
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and attached to the copies of the 
lease. The photostats were made and 
recovered by the lessee who did not 
deliver copies to anyone else. The 
lower court found the lease capable 
of reformation and decreed the lease 
covered a greater area than lessor 
contended was leased. On appeal the 
lessor assigned as error the reforma- 
tion of the lease on the ground that 
there was a failure of description 
and the lease therefore void ab initio. 
The appellate court held that the 
lease was validly executed and there- 
after the instrument was dismembered 
so that copies of the lease could be 
completed, and that the chancellor 
having found the lease valid, re- 
formed “the lease to describe cor- 
rectly the land intended by the par- 
ties to be conveyed.” The decree of 
the lower court was affirmed. Pat- 
terson v. Taylor, 123 So. 2d 389, 
Third District Court of Appeal, Octo- 
ber 3, 1960. 
Specific Performance—Doctrine of 
Unclean Hands 

Faber was negotiating to purchase 
two lots from the owner. Landman 
independently negotiated with the 
owner for the purchase of the two 
lots and the owner offered to sell them 
to him at a reduced price if the prop- 
erty would be used as an inter-faith 
center. Faber induced Landman to 
purchase the property for him at the 
reduced price. Landman purchased 
the lots from the owner and the deed 
to him contained no_ restrictions, 
covenants or conditions. Landman 
conveyed one lot to Faber and then 
had a change of heart. Faber brought 
suit in equity to compel Landman to 
convey the second lot to him. The 
chancellor granted a summary decree 
in favor of Landman based on the 
doctrine of unclean hands. The appel- 
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late court held that the application of 
the doctrine rests in the sound discre- 
tion of the chancellor and affirmed 
the summary decree. Faber v. Land- 
man, 123 So. 2d 408, Second District 
Court of Appeal, July 20, 1960. 
Homestead—Future Advances 
in Mortgages 

A son as a single person owned 
property. In 1953 he gave his mother 
a mortgage to secure a $10,000.00 
loan, which mortgage acknowledged 
receipt of payment. No money was 
paid at the time but the mother orally 
agreed to pay any time son requested 
payment. In 1956 the son was married 
and the property became his home- 
stead. In 1957 the mother paid the 
$10,000.00 pursuant to the oral agree- 
ment. The son died in 1957, and 
thereafter the mother brought suit to 
foreclose. The lower court found the 
mortgage a valid lien against the 
homestead property and entered a 
final decree of foreclosure. The appel- 
late court affirmed holding the wife 
at marriage was confronted with a 
recorded mortgage of $10,000.00 with 
an obligation of the mother to make 
payment which she did, and “the con- 
sideration would relate to the time of 
the recording of the mortgage and 
become a valid lien against the home- 
stead.” Simpson v. Simpson, 123 So. 
2d 289, Second District Court of 
Appeal, September 7, 1960. 
Divorce—Adjudicating Rights in 
Real Property 

A husband and wife used funds 
from a trust fund in which their minor 
children were beneficiaries to pur- 
chase a home and took title as an 
estate by the entirety. The husband 
and wife were divorced by decree of 
divorce in which the circuit court 
gave the wife the use of the home and 
temporary custody of and support for 
the children. Permanent alimony was 
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expressly denied. The cause was 
transferred to the juvenile and domes- 
tic relations court for determination 
of permanent custody and that court 
awarded permanent custody to the 
husband. Upon motion and_ hearing 
thereafter, the circuit court amended 
the final decree and refused the wife 
permission to continue use of the 
property and determined the chil- 
dren’s trust interest in the real prop- 
erty to be the sum of $3,500.00. The 
appellate court had held that the 
“chancellor by his decree merely fixed 
the rights of the parties in the realty 
and did not undertake to divide it,” 
and affirmed the lower court. Brown 
v. Brown, 123 So. 2d 298, Third Dis- 
trict Court of Appeal, September 29, 
1960. 


Estate by Entirety—Equitable Liens 

A husband executed a promissory 
note payable upon sale of property 
held as an estate by the entirety. The 
wife did not execute the note nor enter 
into the loan negotiations. The proper- 
ty was sold and a purchase money 
mortgage taken back by the husband 
and wife. Thereafter the holder of the 
note brought suit to enforce an equit- 
able lien against the property or from 
the proceeds of the sale represented 
by the purchase money mortgage. 
Husband and wife filed a motion to 
dismiss which was denied. The action 
proceeded to final decree and the 
court determined it had jurisdiction 
in equity, denied the equitable lien, 
and entered a money judgment 
against the husband. The appellate 
court held that the complaint did not 
state a cause of action since the prop- 
erty was held as an estate by the en- 
tirety and there was no allegation of 
fraud or misrepresentation on the part 
of the wife. The lower court was re- 
versed and the cause was remanded 
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to it to grant the motions to dismiss 
with leave to amend or in the alterna- 
tive to transfer the cause to the law 
side of the court.—Yafanaro v. Ninos, 
123 So. 2d 286, Second District Court 
of Appeal, September 28, 1960. 


Divorces—Partition of Real Property Held 
as an Estate by the Entirety 


In a sworn complaint for divorce, 
the plaintiff prayed that the court 
retain jurisdiction of the cause, fol- 
lowing a final decree of divorce, if 
any were entered, for the purpose of 
partitioning the real property held as 
an estate by the entireties. A final 
decree of divorce was entered and the 
property was ordered to be sold. The 
appellate court reversed the circuit 
court as to the order requiring the 
sale of the property, holding that the 
chancellor had jurisdiction to partition 
property held as an estate by the en- 
tirety by the husband and wife after 
the entry of a divorce decree, but 
that the chancellor failed to follow 
the statutory requirements for parti- 
tion of property provided by F. S. 
66.01-66.09. Bansi v. Bansi, 123 So. 
2d 52, Third District Court of Ap- 
peal, September 19, 1960. 


Dead Man’s Statute—F.S. Sec. 90.05 
Opponents of the will called as an 
adverse witness the executor and 
principal beneficiary under the will, 
who testified to purported statements 
made by the testatrix concerning her 
intentions to give the property to the 
principal beneficiary. Subsequently, 
the trial court refused to permit the 
opponents to testify to prior volun- 
tary expressions and statements made 
by the testatrix concerning her inten- 
tions regarding disposition of her 
property. The 2nd District Court of 
Appeal affirmed the lower court's rul- 
ing that even though the executor 
was permitted to offer testimony ad- 
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verse to the interests of the opponents 
of the will when called as an adverse 
witness, he was not precluded there- 
by from objecting on his own behalf 
to testimony offered by the opponents 
not admissible under the provisions of 
sec. 90.05. The provisions of that sec- 
tion are not waived by the testimony 
of an executor called as an adverse 
witness. In re Estate of Grant—123 So. 
2d 560 (September 28, 1960) 
Effect of Joint and Mutual Will on 
Entireties Property 

Husband and wife owning real 
property as an estate by the entireties 
executed a joint and mutual will. The 
will left the property to the survivor 
and, upon the survivor's death, be- 
queathed it to a named beneficiary. 
The will contained an agreement that 
both spouses would abide by its terms 


and that neither would make a will 
or codicil in conflict with its terms. 
It provided further that any benefi- 
ciary would have a right to proceed 
at law or in equity to enforce any be- 
quest. The surviving husband by codi- 
cil undertook to change the distribu- 
tion of the property. In affirming the 
chancellors decree, the 3rd District 
Court of Appeal held that the will 
contained all the necessary elements 
of a legal contract. The mutual will, 
therefore, was effective to intercept 
the operation of the law upon the 
death of one spouse as it concerned 
the survivor's right in properties held 
as an estate by the entireties. The 
codicil was ineffective to change the 
beneficiary designated in the mutual 
will. Ugent v. Boehmke—123 So. 2d 
387 (October 3, 1960) 
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The Institute on Appellate Practice and Advocacy sponsored by The Florida Bar and the 
Bar Association of Tampa and Hillsborough County got underway December 9 at the Tampa 
Terrace Hotel with introductory remarks by Edward L. Rood, (left) general chairman, and 
Reginald L. Williams, (third from left) chairman of the Committee on Institutes and Continuing 
Legal Education. Center left is J. Lewis Hall, immediate past president of The Florida Bar 
who spoke during the institute. Among other participants were (from left to right second photo) 
Thomas C. MacDonald, Jr., William A. Gillen, Rood, J. Ben Watkins, and Kenneth L. Ryskamp. 


Photo Report: 


Institute on Appellate Practice 


Justice Campbell Thornal, at right, 
spoke on the Appellate Jurisdiction of 
the Florida Supreme Court at the Fri- 
day session. At extreme right is Wil- 
liam A. Gillen, Tampa, also a speaker. 


This attentive audience attended the two day program which studied various aspects of 
appellate practice. 


| Labor Lew Review 


CURRENT DEVELOPMENTS 
Licensing of Business Agents 


The Florida Supreme Court has in- 
terpreted Florida Statutes, section 
447.04, which required business 
agents to qualify in order to obtain a 
state license, in a 
manner which the 
court holds does not 
subject it to uncon- 
stitutionality on the 
grounds of federal 
pre-emption.' The 
statute may validly 
be applied where 
the business agent 
in question is not 
performing activity related to collec- 
tive bargaining; where his activity is 
so related, he need not obtain a li- 
cense. 

In upholding the statute as a valid 
exercise of the police power, the court 
was faced with substantial authority 
to the contrary. Hill vs. State,? a land- 
mark case declaring that this same 
Florida statute was unconstitutional 
under the supremacy clause, was dis- 
tinguished on the grounds that Hill 
did not apply to the non-collective 
bargaining activities of union organ- 
izers. Hill was based upon the em- 
ployees’ federal right of freedom of 
choice between various unions and 


BURKE 


a State of Florida v. 
700 (Fla. 1960). 
* 325 U. S. 538 (1945). 


Smith, 123 So. 2d. 


Prepared for The Florida Bar by the 
Committee on Labor Relations. Chester- 
field Smith, Chairman: Norman F. Burke, 
Editor. 
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not upon any right of union business 
agents. Since section 7 of the NLRA 
gives to employees not only the right 
to bargain but also the right to par- 
ticipate in self-organization, the dis- 
tinction made by the court may be 
questioned. Thus, activities conducted 
by a business agent, such as solicita- 
tion for members or distribution of 
information, in some instances are 
federally protected rights. To prose- 
cute a person under state law for the 
exercise of a federal right would in- 
deed be anomalous. 

Furthermore, the application of the 
statute to activities removed from 
collective bargaining lessens the state’s 
interest in the exercise of the police 
power and increases the problem of 
possible impairment of free speech 
and other rights guaranteed by the 
First and Fourteenth Amendments. 

The alternative holding of the court 
was that the 1959 Act superceded 
Hill and allowed the states to regulate 
union agents under statutes such as 
the one in question. This ground is 
based on some authority.* However, 
a close reading of the 1959 Act dis- 
closes an intention on the part of 
Congress to allow state legislation in 
this narrow area of the qualification 
of union representatives only to the 
extent that the state imposes no 
broader restrictions than the federal 
government. Since the Florida statute 
goes beyond the 1959 Act, the latest 
federal legislation does not affect the 


DeVeau v. Braisted, L. 
1109 (U.S. 1960). 
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original reasoning behind Hill nor its 
pre-emption holding. 
Federal Pre-emption 

The Wisconsin Supreme Court has 
expanded the area of federal pre- 
emption into the field of union action 
taken against its non-striking mem- 
bers. It ruled in two cases that the 
state labor board could not assert 
jurisdiction over the activities of a 
union which was the representative of 
an interstate employer, which activi- 
ties consisted of levying fines against 
members who crossed picket lines 
contrary to the union’s constitution 
and bylaws.* 

During the course of the strike. 
several union members ignored the 
union’s request that no member 
cross the picket line. These members 
were tried by the union, were found 
guilty, and fines were imposed. The 
employees then pursued various 
courses to obtain relief from this ac- 
tion, including the filing of unfair 
labor practices before the state labor 
relations board. It found that the 
activities were neither protected nor 
prohibited by the NLRA and that 
the union conduct did violate the 
state labor relations act. 

The state supreme court reversed. 
It held that the state board was pre- 
cluded from exercising jurisdiction 
since the union activity was protected 
by the section 8(b)(1) proviso that 
the section “shall not impair the right” 
of a union to regulate its membership. 
Since the NLRB had refused to issue 
a complaint in a case involving these 
same people, and since the state 
could not act, the union contract 
was privileged. 


4 Automobile Workers, Local 248  v. 
WEBB, 105 N.W. 2d 271 (Wisc. 1960), 
and, WEBB v. Machinists, Local 78, 105 
N.W. 2d 278 (Wisc. 1960). 


16 


Although the doctrine of federal 
pre-emption in labor relations has 
placed more and more matters be- 
yond state control, the relationship 
between the union and its members 
was generally considered to be with- 
in the jurisdiction of the state. The 
leading case on the point is I.A.M. v. 
Gonzales®> which held that state 
court may grant an employee full re- 
lief for an alleged breach-of-con- 
tract by his union even though that 
union conduct might also violate sec- 
tion 8(b)(2). 

The distinction between the breach- 
of-contract case and the fining of 
strike-breakers case apparently lies in 
the degree to which the state attempts 
to interfere with the federal labor 
policy. In the former situation, at 
least before 1959, the NLRA did not 
deal comprehensibly with the subject 
of the relationship between the em- 
ployees and their union. In the Wis- 
consin situation the power of the 
union to effectively bargain collec- 
tively is directly related to its ability 
to demand adherence to a strike call. 
The power of a union to fine those 
not adhering to the union rules is 
deemed to be sufficiently related to 
the national labor policy to warrant 
application of the pre-emption doc- 
trine. 


Criminal Contempt 

A ruling of general applicability 
which arose in a labor relations con- 
text was involved in Matter of Merritt 
W. Green II,® which dealt with the 
propriety of an attorneys advice to 
his clients to disobey a temporary re- 
straining order. 

The clients were a labor union and 
certain members of the union who 


356 U.S. 617(1958). 


6 41CCH Lab. Cos. § 50,072 (Ohio court 
of Appeals 1960). 
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were defendants in a proceeding in 
state court brought by an employer 
to enjoin the picketing of the em- 
ployer’s premises. A temporary re- 
straining order was entered despite 
the fact the state court arguably had 
no jurisdiction to enjoin the conduct 
since the employer's business affected 
interstate commerce within the mean- 
ing of the doctrine of federal pre- 
emption as interpreted by the state’s 
highest court. Notwithstanding the 
order, the picketing continued. At the 
contempt hearing of the picketers it 
was found that the lawyer for the 
union had advised the union to ig- 
nore the order on the basis that the 
trial court had improvidently granted 
it. After notice and hearings the law- 
yer was found in criminal contempt 
of the trial court. The attorney filed 
a petition for a writ of habeas corpus 
with the intermediate appellate court, 
but the writ was denied. 

While the decision is based on 
established doctrine, it does serve as 
a reminder of the lawyer's duty to 
the court. 

Since a court has jurisdiction to 
determine its own jurisdiction, it may 
issue orders to preserve the status 
quo pending the determination of its 
jurisdiction. If such an order has 
been entered, then the attorney, re- 
gardless of his good faith, is in crim- 
inal contempt when he advises his 
client to violate the court order. The 
only avenue open to an attorney who 
believes the order to be incorrect is 
to invoke the appropriate legal pro- 
cedure. 

The line of demarcation between 
advising a client that an order was 
entered without jurisdiction and ad- 
vising a client to disobey a court order 
will usually be clear. The consequence 
of an attorney's failure to recognize 
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that line and to act correctly is an 
act of criminal contempt. 
Union Duty to Bargain 

The subject of common contract 
termination dates has joined the grow- 
ing list of items which are mandatory 
subjects of bargaining. The Board re- 
cently ruled that a union demand for 
a specific expiration date of a labor 
agreement did not constitute bargain- 
ing in bad faith within the meaning 
of section 8(b)(3).7 

During negotiations, the employer 
refused to accede to two unions’ de- 
mands that the expiration dates of 
the proposed contracts at two of the 
employer's plants coincide with the 
date set under an existing contract at 
another plant with a third union. The 
reason for the employer's refusal was 
the existence of separate bargaining 
units in each plant. A common expira- 
tion date would create, for practical 
purposes, company-wide bargaining. 
When the unions called their mem- 
bers out on strike over this issue, the 
employer filed its charge. The Board 
affirmed the trial examiner's granting 
of the unions’ motion to dismiss the 
General Counsel's complaint. 

Although a union by nature func- 
tions for the end of obtaining collec- 
tive bargaining agreements, it must 
pursue this purpose in “good faith.” 
The same standards govern a union 
as apply to an employer.* That is, the 
union must bargain in subjective good 
faith in the sense of meeting and 
treating with the employer. Likewise, 
certain subjects of bargaining are 
evolved as mandatory or permissive 
subjects which a union may press 
upon the employer. If the subject 
raised by the union is merely permis- 
7 United Steelworkers of America, 

N.L.R.B. No. 42(1960). 
8 See 34 Fla. B. J. 104-06 (1960). 
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sive, the union must drop the proposal 
short of creating an impasse in order 
to avoid a charge of refusal to bar- 
gain. 

The subject of the duration of a 
contract in the instant case was con- 
sidered a mandatory or statutory sub- 
ject which the union may take to an 
impasse. In addition, the Board ruled 
that raising this subject in bargaining 
is not evidence of a lack of subjective 
good faith. Whether or not the em- 
ployer will grant such a demand must, 
under such a ruling, be resolved by 
the economic strength of the parties. 


Damages for Breach of Contract 


A federal district court recently 
made an award to remedy an em- 
ployer’s breach of a runaway shop 
provision. Heretofore, virtually all 
runaway shop cases raising this prob- 
lem have been before the Board or 
arbitrators. The court ruled that the 
union was entitled to compensatory 
damages in the form of the amount 
of future dues that it would have 
been paid for the next 20 years and 
to punitive damages because of the 
anti-union nature of the relocating.® 

The employer had agreed with the 
union that for the term of the con- 
tract the factory would not be re- 
moved for any reason from its pres- 
ent location. In derogation of this 
promise the employer gradually con- 
tracted its operation and expanded 
its other plant some 100 miles away 
until the factory was closed. The 
court found that the reason for the 
action was to avoid the union wage 
scale.'" 


Rejecting the remedies granted by 


® Shoe Workers v. Brooks Shoe Mfg. Co., 
187 F. Supp. 509 (E.D. Pa. 1960). 
22, 1960). 

10 Shoe Workers v. Brooks Shoe Mfg. Co., 
183 F. Supp. 568 (E.D. Pa. 1960). 


the Board where an employer moves 
a plant to avoid a union, the court 
framed an award under section 301 
which was very broad. Since the un- 
ion had represented the employees 
and received dues for 20 of the com- 
pany’s 40 year existence, the court 
awarded a judgment in favor of the 
union including ¢ompensatory dam- 
ages for loss of union dues for a 
period of 20 years, a period constitut- 
ing a minimum “life expectancy” of 
the defendant company. 

In addition the court ruled that it 
had discretion, in a suit based upon 
section 301, to award punitive dam- 
ages where the conduct involved was 
a violation of the federal labor policy 
as well as the breach of a private con- 
tract. Section 301 is silent as to the 
measure of damages but there is prec- 
edent for awarding an employer puni- 
tive damages under section 303. 
Effect on Contract of Certification of 
Successor Union 

Union A and the employer entered 
into a collective bargaining agreement 
which provided in addition to the 
normal subjects that the employer 
“during the life of this agreement and 
thereafter” could not transfer musical 
sound tracks containing the works of 
the union musicians without the 
union’s consent. After this basic con- 
tract expired, union B was selected 
by the employees of the employer and 
a contract was negotiated. This later 
agreement was silent as to the em- 
ployer’s right to distribute the sound 
tracks. During the term of the con- 
tract with union B, the employer ne- 
gotiated a sale of the sound tracks 
without the consent of Union A. 
Union A brought suit to enjoin the 
proposed sale on the basis of its orig- 
inal contract. The federal district 
court, in Kenin v. Warner Bros. Pic- 
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tures, Inc.,'' granted the employer's 
motion to dismiss the complaint. 

Assuming the obligation in question 
was not void as a restraint on aliena- 
tion of property, the problem raised 
was whether the promise survived the 
selection by the employees of another 
union. As a matter of the common law 
of principal and agent, it would ap- 
pear that such an obligation would 
survive. The employees, as_princi- 
pals, may revoke the authority of their 
agent, union A, but as principals they 
would be bound by contracts entered 
into by their agent prior to the termi- 
nation of the agency. 

Although in some aspects the law 
governing collective bargaining agree- 
ments applies to principles developed 
by the common law, the Kenin case 
situation is not one of them. In 1953, 
the Board held that an employer was 
under a duty to bargain with a suc- 
cessor union about subjects included 


11___F, Supp. ———(S.D.N.Y. September 
6, 1960). 

'2 American Seating Company, 106 N.L.R.B. 
250( 1953). 


in an existing contract with the prede- 
cessor union.’ This rule was ex- 
panded by a court of appeals to ren- 
der unenforcible a check-off provision 
of the contract regardless of the fact 
a change in contract had not been 
negotiated by the successor union.'* 

The reason given for the result is 
based upon the unique nature of the 
relationship between the employer, 
the employees, and the union, which 
cannot be fitted into the common law 
of contracts. To bind the successor 
union to the contract would destroy 
the end sought to be obtained by the 
employees in changing representa- 
tives in the first instance. In this sit- 
uation, the sanctity of contract gives 
way to the employees’ freedom of 
choice once an election is held. This 
is thought to lead to greater industrial 
peace. Initial stability is maintained 
by application of the contract bar 
doctrine which bars an election for 
a period of generally two years where 
there is an existing contract. 


13 Modine Mfg. Co. v. 1.A.M., 216 F. 2d 
326(6th Cir. 1954). 


Letters in the Bar | 


Honorable Lyle D. Holcomb 
Chairman, Committee on Ethics 
1103 Alfred I. duPont Building 
Miami 32, Florida 


Dear Lyle: 

It is with genuine pleasure and par- 
donable pride that I tell you of the 
following action of the Board of Gov- 
ernors: 


“24. Commendation of the Committee 
on Professional Ethics of The Florida 
Bar 


Upon motion duly made, seconded 
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and carried, the Board of Governors 
of The Florida Bar unanimously re- 
solved that the Committee on Profes- 
sional Ethics be appropriately com- 
mended for its outstanding service to 
the members of the legal profession 
as manifested in the numerous care- 
fully prepared ethics opinions handed 
down by the committee.” 
The splendid work of this commit- 
tee has been an inspiration to all of 
us. Please accept my personal appre- 
ciation. 
Sincerely yours, 
C. CiypE ATKINS 
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Members of the Judicial Council of Florida and inter- 
ested citizens met in the Law Library of the Supreme 
Court recently to review and give final approval 
to the revisions the Council has proposed to Article 
V, Florida Constitution, dealing with our state's trial 
court system. The group of dedicated laymen, judges 
and practicing lawyers have spent many hours of 
their own time studying that part of the Constitu- 
tion and are now engaged in explaining the changes 
to the people of Florida. 


THE JUDICIAL COUNCIL OF FLORIDA 


Justice Stephen C. O’Connell, 
Chairman, 

Supreme Court Building, 

Tallahassee 


Ralph Nicholson, Vice-Chairman, 


Rosehill Plantation, Route 1, 
Box 221, Tallahassee 

Allen Morris, Secretary, 

P. O. Box 1049 

Tallahassee 

Robert Barnes, 

12 West 5th Street, 

Panama City 

Herbert Bayer, 

Florida Times-Union 
Jacksonville 

Davisson F. Dunlap, 

1215 Barnett Bank Building, 
Jacksonville 

Richard W. Ervin, Attorney 
General, State Capitol, 
Tallahassee 

George Evans, 

30 North East Third Street, 
Fort Lauderdale 

Elmer O. Friday, Jr., 
Courthouse Annex, 

Fort Myers 
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Marion T. Gaines 
Pensacola News Journal 
Pensacola 


Mrs. Raymond L. Evans, 
P. O. Box 869 

Miami (32) 

Home: 1037 Castille Ave.., 
Coral Gables 


William W. Judge. 
121 Broadway, 
Daytona Beach 


Robert O. Lodmell, 
Box 872, Lake Wales 


Harry N. Sandler, Circuit Judge, 
County Court House, 

Tampa 

Reuben H. Reid, Box 2465 

West Palm Beach 


William P. Simmons, Jr., 

First National Bank Building, 

Miami, 32 

James F. Taylor, Jr., Clerk, 

Circuit Court, Court House, 

Tampa 

Ernest E. Means, Executive Director 
Supreme Court Building, Tallahassee 
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Proposed Revisions For 


Florida's Trial Court System 


FOREWORD 


JupiciaL Councit of Florida 
is just now completing a task 
of some seven years’ duration having 
to do with the revision of the state’s 
trial court system. The comprehensive 
proposals resulting from these labors 
will be submitted to the 1961 Legisla- 
ture. If approved by that body, they 
will become a proposed constitutional 
amendment, to be voted upon by the 
people of the state in the general 
election of 1962. 


It results from these facts that the 
public relations of the Judicial Coun- 
cil is now going through something 
of a transition. Heretofore, these re- 
lations have consisted primarily of 
consultations with those relatively few 
persons who are directly and_ inti- 
mately involved in the administration 
of justice — judges, prosecutors, clerks 
of court, and members of the legal 
profession. From here on, however, 
there will be a change in both the 
nature and the magnitude of these 
relations. From here on, in short, 
the Council’s concern will be to ac- 
quaint all who are interested in im- 
proving the administration of justice 
— and this should include all citizens 
of the state — with the proposals 
which the Council has formulated. 
For it is only through wide popular 
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acceptance of these proposals that 
there can be generated sufficient polit- 
ical momentum ( public interest, if you 
will) to assure the adoption of the 
proposals, first in the legislature, and 
then in the subsequent referendum. 

Although the Council has attempt- 
ed to publish its basic proposals in a 
form that would encourage interested 
persons to acquaint themselves with 
them, it realizes that all persons will 
not follow the same route to a full 
appreciation of the need for trial court 
revision. For example, it might help 
some to be able to appraise the pro- 
posed program in the light of some 
of the same general principles that 
guided the Council in formulating 
them. Others would perhaps find it 
useful to be informed of the specific 
ills of the existing court system that 
the proposed program was designed 
to cure. 

It is with these possibilities in mind 
that a brief attempt is made here to 
provide the kind of information indi- 
cated. The basic principles of court 
organization which were adhered to 
by the Council throughout its delib- 
erations will be listed, together with 
a brief statement of the implications 
of each for the resulting program. 
Wherever feasible, the basic defects 
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of the existing Article V will be iden- 
tified and the specific corrective pro- 
posed for each briefly summarized. 
The Guiding Principles of Court Revision 

Planning for reform must always 
take place within the context of cer- 
tain basic principles concerning the 
nature of the subject-matter under 
consideration. Sometimes these guid- 
ing principles are specifically identi- 
fied and openly avowed; at other 
times, though exerting no less influ- 
ence upon the final product of the 
deliberations, they are only subcon- 
sciously followed. The Judicial Coun- 
cil has made a sincere effort to fol- 
low the first of these courses and 
hopes that this listing of its own guid- 
ing principles will assist some to 
achieve a more complete understand- 
ing of the Council’s program than 
would otherwise have been possible. 
The following are illustrative of the 
general principles that the Council 
found compelling and interesting: 

1. A court is essentially a simple 
thing, consisting of nothing more than 
a person (the judge) who is vested 
by the state with authority to settle 
disputes (jurisdiction) and who sits 
for this purpose at appointed times 
and places. 

The importance of this principle for 
the work of the Council consists in the 
encouragement that it gives that the 
court system can be rationalized and 
improved so as to make more efficient 
the provision of judicial services for 
the people of the state. Since the 
basic ingredients of a court are only 
two in number — judge and jurisdic- 
tion — it follows that the court sys- 
tem can be adapted to the needs of 
the state simply by making adjust- 
ments among the various courts with 
respect to these two items. 

2. Every court should be a com- 
plete court, in the sense that it should 
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have sufficient jurisdiction to dispose 
of all matters that will come be- 
fore it. 

The reasoning supporting this prin- 
ciple is quite simple. It is that neither 
the convenience of litigants nor the 
efficiency of the courts themselves 
is served by permitting a situation to 
exist in which any justifiable matter 
has to be taken to two or more courts 
in order to achieve final judicial solu- 
tion. 

It can be quickly seen that Flor- 
ida’s existing court system fails rather 
decisively to measure up to this stand- 
ard. Far from consisting of the small- 
est possible number of different kinds 
of complete courts, it has the largest 
number of any state court system 
but one. Moreover, some of these 
courts exercise only fragments of juris- 
diction that was earlier vested in the 
courts making up the original sys- 
tem. 

The Judicial Council’s response to 
this situation has been to recommend 
the consolidation of the present 
hodge-podge of 13 different kinds of 
trial courts into four: the circuit 
court, the county court, the small 
claims and magistrate court, and the 
family and children’s court. This. 
then, is the largest number of courts 
that will exist in any county. In coun- 
ties which do not now have a sep- 
arate juvenile court, the maximum 
number will be three. And procedures 
are provided by which the more pop- 
ulous counties can even move toward 
the single trial court system, if that 
is desired locally. 

3. Every court should have suf- 
ficient jurisdiction and caseload to 
justify its existence and to permit its 
judge to be a full-time, adequately 
compensated official. 

Certain long-standing traditions in 
Florida dictate that this must be an 
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ideal to be striven for but never fully 
achieved. Specifically, what is re- 
ferred to is the fact that although a 
number of Florida counties do not 
have sufficient population and case- 
load to support a court, tradition re- 
quires that each county have its own 
court. As a result, it is safe to assert 
that the above principle will never be 
fully achieved throughout the state. 
But even so, it is valuable as a goal 
to be striven for. At the least, it is 
an additional, practical ground for 
keeping to an absolute minimum the 
different kinds of courts. 


4. Since the need for judicial serv- 
ices charges continually in a state that 
is experiencing Florida’s almost ex- 
plosive population growth, it is es- 
sential that procedures be provided 
for the periodic adaptation of the 
court system to these shifting and 
growing needs. 

To state this principle is to state 
the reason for its importance. Surely 
it is too obvious to require explana- 
tion that a demand for services that 
is subject to variation in both volume 
and character demands flexibility in 
the institution that must fill that de- 
mand. Yet, the Judicial Council found 
that one of the basic defects of the 
existing judiciary article was precise- 
ly that it lacked certain essential ele- 
ments of flexibility. 

More specifically, it is a basic defect 
of the existing Article V that it has 
denied to the legislature and the peo- 
ple the authority to add needed judges 
to the basic courts of the original sys- 
tem, except by rigid population for- 
mulas, while it left them completely 
free to create entirely new courts and 
new judgeships. When population 
growth failed to reflect accurately the 
increased need for judicial services, 
the inevitable happened: The state’s 
court system was expanded in a hap- 
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hazard fashion by the periodic crea- 
tion of new courts which were given 
fragments of jurisdiction from that 
originally vested in the basic courts 
of the system. 

Another way in which the existing 
article lacks needed flexibility is il- 
lustrated by the fact that the civil 
jurisdiction of the present county 
judges and justice of the peace courts 
is still expressed in terms of 1885 dol- 
lars, despite the fact that the present 
dollar is worth only about one-fourth 
as much. The legislature has lacked 
authority to do anything about it. 

Both types of flexibility are built 
into the proposed Article V. Subject 
to appropriate safeguards against 
abuse, the legislature is authorized 
to provide additional judges for all 
courts except the supreme court on 
the basis of demonstrated need and 
to make necessary adjustments to the 
allocation of jurisdiction among the 
courts of the revised system. 


The Proposed Program 

These are the more salient features 
of the proposed article. A more de- 
tailed familiarity can be obtained 
from the full text of the proposed 
article which is set forth on the fol- 
lowing pages. The format selected is 
intended to facilitate a paragraph by 
paragraph comparison of the pro- 
posed article with the existing one. 
The corresponding provisions of the 
two articles are set down in juxtapo- 
sition. Then, immediately following 
each substantive provision, there is a 
brief explanation of the Council’s rea- 
sons for making that particular pro- 
posal. 

But a word of caution is in order. 
Limitations of space obviously did not 
permit anything like thorough-going 
explanations of the various positions 
taken; indeed, in most instances these 
could only be hinted at or briefly out- 
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lined. Consequently, readers are asked 
not to judge the merits of the Coun- 
cil’s proposals solely on the basis of 
the explanations offered here. They 
can be no more than a starting point 
for those who desire to become more 
fully informed concerning the var- 
ious matters involved. 

The Judicial Council would like to 
be able to claim that the proposals set 
forth herein are the latest word in 
the field of judicial administration and 
| that there is no rational basis for op- 
position to any of them. But this is 
obviously not so and never could be, 
however long the deliberations of the 
Council and however many the groups 
and individuals whose views were 
solicited and considered. The most 
that can be said for the Council’s pro- 
posals in this respect is that they are 


the product of earnest deliberations 
of several years’ duration by a group 
of individuals, both lay and _ profes- 
sional, who were and are sincerely 
devoted to the cause of improving 
the administration of justice in Flor- 
ida. It is acknowledged that the re- 
sulting proposals deal with some com- 
plex matters upon which reasonable 
men may differ. The Council earnest- 
ly solicits the comments of those who 
differ, as well as those who agree, 
with the following proposals. 

Finally, the Judicial Council ex- 
tends its sincere appreciation to The 
Florida Bar for its continuing en- 
deavors toward the improvement of 
the administration of justice in Flor- 
ida, of which the publication of these 
proposals as a public service is only 
an isolated example. 


The Judicial Council of Florida 
Supreme Court Building, 
Tallahassee, Florida. 
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ARTICLE V, FLORIDA CONSTITUTION 


Section 1 


Proposed Section 


Existing Comparable Section(s) 


Section 1. Courts. The judicial 
power of the State of Florida is vested 
in a supreme court, district courts 
of appeal, circuit courts, county 
courts, family and children’s courts, 
and small claims and _ magistrate 
courts. The legislature shall establish 
no other class of courts, except that 
it may authorize or establish courts 
for the trial of offenses under munici- 
pal ordinances and it may grant to 
any commission quasi-judicial power 


Section 1. Courts. The judicial 
power of the State of Florida is vested 
in a supreme court, district courts of 
appeal, circuit courts, Court of Record 
of Escambia County, criminal courts 
of record, county courts, county 
judge’s courts, juvenile courts, courts 
of justices of the peace, and such 
other courts, including municipal 
courts, or commissions, as the legisla- 
ture may from time to time ordain 
and establish. 


in matters connected with the func- 
tion of its office. 


Comment: The basic defect of the existing judiciary article has been the 
fact that while it is extremely flexible as to the power of the legislature to 
create new courts, it is correspondingly rigid in placing limitations upon the 
number of judges that may be provided for existing courts. The consequence 
of this defect was inevitable. As the state has grown in population and com- 
merce, there has been a corresponding growth in the need for judicial 
services. Unfortunately, though the legislature has struggled valiantly to 
provide judicial machinery to meet these needs, it has been forced by the 
circumstance indicated to do so through the creation of new courts rather 
than through the adaptation of existing ones. The result is the present hodge- 
podge of thirteen different kinds of trial courts, most of them exercising but 
a fragment of the jurisdiction previously vested in the original courts. 

The above section of the proposed Article V will go a long way toward 
correcting this basic defect by reducing the number of authorized classes 
of courts to two appellate and four —in most counties, three — trial courts. 
Then, subsequent sections of the proposed Article will provide the flexibility 
necessary to permit the future adaptation of this greatly simplified system 
of courts to the emerging needs of a rapidly growing state. Thus, the legis- 
lature will be authorized, under certain safeguards, to create new judicial 
circuits and new circuit courts (Section 6); under certain circumstances, to 
provide additional judges for all courts except the supreme court (Section 9); 
to merge the county court into the circuit court in certain counties [Section 
7(5)]; and, by general law, to make certain reallocations of jurisdiction 
among the various classes of trial courts [Section 7(3)(a)]. Without such 
elements of flexibility, it could safely be anticipated that a few years would 
bring the same problems all over again. 
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Section 2 


Proposed Section 


Existing Comparable Section(s) 


One further feature of the above section should perhaps be pointed out, 
and that is the fact that it introduces a new limitation on the authority of 
the legislature to grant quasi-judicial power to commissions. Such power can 
only be granted with regard to matters connected with the functions of the 
commission. There is no such restriction in the existing Article V. 


Section 2. Administration. In ac- 
cordance with rules to be adopted or 
approved by the supreme court, jus- 
tices and judges may be assigned to 
temporary duty in the several courts 
of the state, as follows: 

(1) The supreme court may make 
any such assignments to any court, 
provided that a judge of a court sub- 
ordinate to the circuit court may only 
be assigned to a court subordinate to 
the circuit court, and provided, fur- 
ther, that no justice or judge may be 
assigned without his consent to a 
court of a class subordinate to that of 
the court to which he was appointed 
or elected. Any retired justice or 
judge may, with his consent, be like- 
wise assigned to judicial service. 

(2) The chief judge of a district 
court of appeal may assign to temp- 
orary duty with that court any circuit 
judge or retired justice, judge of a 
district court of appeal, or circuit 
judge who resides within the district 
and who consents to such assignment. 

(3) The presiding judge of a cir- 
cuit court may assign to temporary 
duty with that court any retired cir- 
cuit judge who resides in the judicial 
circuit and who consents to serve 
without compensation from the State 
of Florida in addition to the retire- 
ment benefits he is then receiving. 


Section 2. Administration. The chief 
justice of the supreme court is vested 
with, and shall exercise in accordance 
with the rules of that court, authority 
temporarily to assign justices of the 
supreme court to district courts of 
appeal and circuit courts, judges of 
the district courts of appeal and cir- 
cuit judges to the supreme court, dis- 
trict courts of appeal and circuit 
courts, and judges of other courts, 
except municipal courts, to judicial 
service in any court of the same or 
lesser jurisdiction. Any retired justice 
or judge may, with his consent, be 
likewise assigned to judicial service. 


Comment: Although Section 2 still deals solely with the matter of the temp- 
orary assignment of judges, it is different from the existing provision in at 
least two particulars: (1) Instead of making the supreme court the sole 
assigning authority, as at present, the proposed section adds a limited power 
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Section 2 


Proposed Section Existing Comparable Section(s) 


to make such assignments to the chief judge of each district court of appeal 
and to the presiding judge of each judicial circuit; and (2) the proposed 
section makes the over-all assignment power that remains in the supreme 
court considerably more flexible than it now is. 

The assignment power that is to be vested in the chief judge of each 
district court of appeal is limited to the making of such assignments to judicial 
service in his own court; it does not extend to the making of assignments 
between other courts of the district. The purpose here is simply to impart 
added flexibility to the procedures by which temporary assignments are to 
be made. 

The assignment power that is to be vested in the presiding judge of each 
judicial circuit is similarly limited to the making of such assignments to his 
own court; however, in this case, the authority is subjected to the further 
limitation that it extends only to retired circuit judges, and then only upon 
occasions upon which the retired judge is willing to undertake the assigned 
service without state compensation in addition to his regular retirement bene- 
fits. Here, of course, the principal purpose of the extension of the assignment 
power is to enable the circuit courts to act locally in order to avail them- 
selves of the proffered services of retired judges who desire to serve without 
added pay, and, moreover, to do this even in the absence of such a compelling 
need for additional judicial services as would be required to justify invoking 
the assignment power of the supreme court. 

The over-all assignment power continues in the supreme court as here- 
tofore, except that it has been made more flexible. Instead of specifying in 
detail the courts to which the various categories of judges may be assigned, 
as does the provision of the present article, the proposed draft gives the 
assigning power free rein, subject to just two limitations: (1) Judges cannot 
be assigned to a court of a class subordinate to that of their own without 
their consent; and (2) no judge of a class of courts subordinate to the circuit 
courts can be assigned to temporary service in the circuit courts, district 
courts of appeal, or supreme court. 

Another important way in which the assignment power of the supreme 
court has been made more flexible than heretofore consists in the fact it is 
related to.classes of courts rather than to jurisdiction of courts, as in the existing 
provision. Because jurisdiction often varies among courts having the same 
name, the assignment power as presently authorized has operated under 
two rather severe disadvantages: (1) Its over-all operation has been ham- 
strung by the fact that judges could not even be assigned to courts having 
the same name as their own unless the actual jurisdiction of their own court 
was at least as great as that of the court to which assignment was being 
made; and (2) because of this unnatural and unnecessary limitation, the 
assigning authority has had to spend much valuable time in searching out 
the statutory jurisdiction — usually in the local acts — for each individual court 


involved in the particular assignment. Both of these disadvantages will be 
eliminated by the proposed section. 
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Sections 3, 4 


Proposed Section Existing Comparable Section(s) 


= Section 3. Practice and Procedure. 
eee The practice and procedure in all 
Re courts shall be governed by rules 
adopted by the supreme court. The 
supreme court may, for any court, 
authorize dates and places for holding 
court. 


Section 3. Practice and Procedure. 
The practice and procedure in all 
courts shall be governed by rules 
adopted by the supreme court. 


Comment: This section, which was initially made a part of the constitution in 
1956, would be expanded, under these proposals to afford the supreme court 
power to authorize the places in which the proceedings of any court could 
be held and the dates and duration of terms of court. At present, these matters 
are subject to the control of the legislature. However, it is conceivable that 
situations could arise in which there would be need for a more immediate 
authorization than could be afforded by legislation. The purpose here is 


merely to provide for that contingency. 


Section 4. Supreme court. 

(1) Organization. The supreme court 
shall consist of seven members, one 
of whom shall be the chief justice. 
Five justices shall constitute a quo- 
rum, but the concurrence of four shall 
be necessary to a decision. 

(NOTE: No change. Same as sub- 
section (1) in present Article V.) 

(2) Jurisdiction. Appeals from trial 
courts to the supreme court may be 
taken as a matter of right only from 
judgments imposing the death penalty 
or life imprisonment; from _ final 
judgments or decrees, including those 
entered on review of administrative 
action, directly passing upon the 
validity of a state statute or a federal 
statute or treaty or construing a con- 
trolling provision of the Florida or 
federal constitution; and from final 
judgments or decrees in proceedings 
for the validation of bonds and cer- 
tificates of indebtedness. The supreme 
court may directly review interlocu- 
tory orders or decrees passing upon 
matters which upon a final judgment 
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Section 4. Supreme court. 

(1) The supreme court shall con- 
sist of seven members, one of whom 
shall be the chief justice. Five justices 
shall constitute a quorum, but the 
concurrence of four shall be necessary 
to a decision. 

(2) Jurisdiction. Appeals from trial 
courts may be taken directly to the 
supreme court, as a matter of right, 
only from judgments imposing the 
death penalty, from final judgments 
or decrees directly passing upon the 
validity of a state statute or a federal 
statute or treaty, or construing a con- 
trolling provision of the Florida or 
federal constitution, and from final 
judgments or decrees in proceedings 
for the validation of bonds and cer- 
tificates of indebtedness. The supreme 
court may directly review by cer- 
tiorari interlocutory orders or decrees 
passing upon chancery matters which 
upon final decree would be directly 
appealable to the supreme court. In 
all direct appeals and interlocutory 
reviews by certiorari, the supreme 
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Section 4 


Proposed Section Existing Comparable Section(s) 


or decree would be directly appeal- court shall have such jurisdiction as 
able to the supreme court. In all may be necessary to complete deter- 
direct appeals and reviews of inter- mination of the cause on review. 
locutory orders or decrees, the su- 

preme court shall have such jurisdic- 

tion as may be necessary to complete 

determination of the cause on review. 


Comment: This paragraph of subsection 4 (2) contains three changes, and all 
are intended to correct oversights of the existing provision. The first is 
intended to enlarge the mandatory jurisdiction of the supreme court so as 
to include appeals from judgments imposing life imprisonment as well as 
from those imposing the death penalty. The reasoning here is that both of 
these penalties are ordinarily imposed for crimes of the greatest seriousness 
and therefore that both kinds of judgments should be appealable to the 
supreme court on the same terms. It is also to be observed that in the event 
of the future abolition of capital punishment in Florida, the supreme court 
would, in the absence of this change, be without jurisdiction to review judg- 
ments imposed for the most serious crimes. 

The second change is intended to make clear that appeals from decisions 
of the circuit courts entered on review of administrative action and determin- 
ing the validity of a state or federal statute or construing a controlling pro- 
vision of the state or federal constitutions may be taken to the supreme court 
as a matter of right. The need for this clarification arises from the existence 
of some confusion as to whether the circuit courts are acting as trial courts 
or as appellate courts when they are reviewing administrative action. 

Finally, the third substantive change to this section is intended to 
broaden the supreme court's discretionary review of interlocutory orders, 
in both law and equity, in order to make it commensurate with the corres- 
ponding jurisdiction now vested in the district courts of appeal. It is to be 


noted that the method of review is termed “interlocutory review” rather than 
“certiorari.” 


Section 4. Supreme court. Section 4. Supreme court. 

(2) Jurisdiction (continued) (2) Jurisdiction (continued) 

Appeals from the district courts of Appeals from district courts of ap- 
appeal to the supreme court may be peal may be taken to the supreme 
taken as a matter of right only from court, as a matter of right, only from 
decisions initially passing upon the decisions initially passing upon the 
validity of a state statute or a_ validity of a state statute or a federal 
federal statute or treaty or initially statute or treaty, or initially constru- 
construing a controlling provision of ing a controlling provision of the 
the Florida or federal constitution. Florida or federal constitution. The 
The supreme court may review by supreme court may review by cer- 
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Section 4 


Proposed Section 


Existing Comparable Section(s) 


certiorari any decision of a district 
court of appeal that affects a class 
of constitutional or state officers, that 
passes upon a question certified by 
the district court of appeal to be of 
great public interest, or that is in 
direct conflict with a decision of an- 
other district court of appeal or of 
the supreme court on the same point 
of law, and may issue writs of cer- 
tiorari to commissions established by 
law. 


NOTE: No change. Rephrased. 


Appellate decisions of the circuit 
courts may be appealed to the su- 
preme court as a matter of right only 
when such decisions initially pass 
upon the validity of a state statute 
or a federal statute or treaty, or ini- 
tially construe a controlling provision 
of the Florida or federal constitution. 


tiorari any decision of a district court 
of appeal that affects a class of con- 
stitutional or state officers, or that 
passes upon a question certified by 
the district court of appeal to be of 
great public interest, or that is in 
direct conflict with a decision of an- 
other district court of appeal or of the 
supreme court on the same point of 
law, and may issue writs of certiorari 
to commissions established by law. 


(NO COMPARABLE PROVISION ) 


Comment: This is a new paragraph designed to provide for a direct appeal 
to the supreme court of an appellate decision of the circuit court, entered 
for example on appeal from a misdemeanor conviction in a county court, 
which decision initially passes upon the validity of a state or federal statute 
or initially construes a controlling provision of the state or federal constitution. 
This provision is parallel to that contained in the previous paragraph of this 
subsection authorizing appeals from the district courts of appeal in comparable 


situations. 


Section 4. Supreme court. 

(2) Jurisdiction (continued) 

The supreme court may issue writs 
of mandamus and quo warranto when 
a state officer, board, commission, or 
other agency authorized to represent 
the public generally, or a member 
of any such board, commission, or 
other agency, is named as respond- 
ent, and writs of prohibition to com- 
missions established by law, to the 
district courts of appeal, and to the 
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Section 4. Supreme court. 

(2) Jurisdiction (continued) 

The supreme court may issue writs 
of mandamus and quo warranto when 
a state officer, board, commission, or 
other agency authorized to represent 
the public generally, or a member of 
any such board, commission, or other 
agency is named as respondent, and 
writs of prohibition to commissions 
established by law, to the district 
courts of appeal, and to the trial 
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Proposed Section 


Section 4 


Existing Comparable Section(s) 


trial courts when questions are in- 
volved upon which a direct appeal to 
the supreme court is allowed as a 
matter of right. 


NOTE: No change. Same as third 
unnumbered paragraph in present 
Article V. 


The supreme court may issue all 
writs necessary or proper to the com- 
plete exercise of its jurisdiction. 


NOTE: No change. Same as fourth 
unnumbered paragraph in present 
Article V. 


The supreme court or any justice 
thereof may issue writs of habeas 
corpus returnable before the supreme 
court or any justice thereof, or before 
a district court of appeal or any judge 
thereof, or before any circuit judge. 


NOTE: No change. Same as fifth 
unnumbered paragraph in present 
Article V. 


The supreme court shall provide by 
rule for the transfer of any matter to 
the proper court when the jurisdiction 
of a court has been improvidently in- 


voked. 


Comment: This paragraph of the proposed subsection is broader than 


courts when questions are involved 
upon which a direct appeal to the 
supreme court is allowed as a matter 


of right. 


The supreme court may issue all 
writs necessary or proper to the com- 
plete exercise of its jurisdiction. 


The supreme court or any justice 
thereof may issue writs of habeas 
corpus returnable before the supreme 
court or any justice thereof, or before 
a district court of appeal or any judge 
thereof, or before any circuit judge. 


The supreme court shall provide 
for the transfer to the court having 
jurisdiction of any matter subject to 
review when the jurisdiction of an- 
other appellate court has been im- 
providently invoked. 


the existing provision in that it applies to all courts rather than only to 
appellate courts. It requires that the supreme court provide by rule for the 
transfer of any case to the proper court when it has improvidently filed in 
the wrong court. This is a common sense change which should result in 
savings of time and expense to litigants and of occasional needless embarrass- 
ment to attorneys. See State ex rel. Peterson v. Weissing, 100 So. 2d 373 (Fla. 
1958), for an example of the kind of situation in which such a rule would 
he desirable. 
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Sections 4, 5 


Proposed Section 


Existing Comparable Section(s) 


(3) Chief Justice. The chief justice 
of the supreme court shall be chosen 
by the members of the court and 
shall serve for a term of two years. 
In the event of a vacancy, a successor 
shall be chosen within sixty days for 
a like term. During a vacancy or 
whenever the chief justice is unable 
to act for any reason, the justice long- 
est in continuous service and able to 
act shall act as chief justice. 


NOTE: No change. Some as sub- 
section (3) in present Article V. 


(4) Clerk and marshal; process. The 
supreme court shall appoint a clerk 
and a marshal who shall hold office 
during the pleasure of the court and 
perform such duties as the court di- 
rects. Their compensation shall be 
fixed by law. The marshal shall have 
the power to execute the process of 
the court throughout the state, and 
in any county may deputize the sher- 
iff or a deputy sheriff for such pur- 
pose. 


NOTE: No change. Some as sub- 
section (4) in present article V. 


(3) Chief Justice. The chief justice 
of the supreme court shall be chosen 
by the members of the court and 
shall serve for a term of two years. 
In the event of a vacancy, a successor 
shall be chosen within sixty days for 
a like term. During a vacancy or 
whenever the chief justice is unable 
to act for any reason, the justice long- 
est in continuous service and able to 
act shall act as chief justice. 


(4) Clerk and marshal; process. The 
supreme court shall appoint a clerk 
and a marshal who shall hold office 
during the pleasure of the court and 
perform such duties as the court di- 
rects. Their compensation shall be 
fixed by law. The marshal shall have 
the power to execute the process of 
the court throughout the state, and 
in any county may deputize the sher- 
iff or a deputy sheriff for such pur- 
pose. 


Section 5. District Courts of Appeal. 

(1) Appellate districts. There shall 
be three or more appellate districts, 
composed of contiguous counties as 
the legislature may prescribe. The leg- 
islature may create new appellate dis- 
tricts or reorganize existing ones, pro- 
vided that no appellate district re- 
sulting therefrom shall have less than 
1,500,000 population according to the 
last census authorized by law. 
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Section 5. District Courts of Appeal. 

(1) Appellate districts. The state 
shall be divided into three appellate 
districts of contiguous counties as the 
legislature may prescribe, and there 
shall be organized a district court of 
appeal in each district. 
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Section 5 


Proposed Section Existing Comparable Section(s) 


Comment: The proposed subsection differs from the existing one only in 
that it authorizes the creation of new appellate districts (and courts) as 
the future needs for appellate court services demand. Such an expansion 
of the number of district courts of appeal is not permitted by the existing 
provision. 

The need for this kind of flexibility results primarily from two facts, 
first, that the state has experienced, and will no doubt continue to experience, 
very rapid growth in both population and commerce (and, hence, litigation ) 
and, second, that there is a natural limit on the number of judges that can 
be used effectively in a single appellate court. The growth pattern referred 
to is quickly revealed by an examination of the present composition of the 
appellate districts and of the statistics that have been gathered on the work 
of the present district courts of appeal. The First Appellate District is com- 
posed of 37 counties of the northern and northwestern parts of the state; 
the Second, of the 28 counties of the central, southeastern, and southwestern 
parts of the state; and the Third, of Dade and Monroe Counties. The Second 
District now has the greatest population of the three, and the counties 
comprising it are also the fastest growing, in terms of both population and 
economic activity. The court of this district received 636 cases in 1959, a load 
that was far too heavy for the three judges of the court to carry. Moreover, 
the situation is no less critical in the Third District. 

The important thing here is not so much the present state of affairs, 
as it is the state of affairs that can reasonably be expected to prevail in the 
not too distant future. The present predicament of the district courts of 
appeal can no doubt be satisfactorily met by the simple expedient of pro- 
viding additional judges for the courts of the Second and Third Districts. 
But even if the number of judges authorized for each of these courts is 
raised to seven as here proposed, the time will soon come when the mere 
adding of more judges will no longer suffice. For, on the basis of the supreme 
court’s experience when it sat in divisions, it is the judgment of the Council 
that seven is the maximum number of judges that can be employed effectively 
in each of these courts. Therefore, when the caseload in any district reaches 
the point that seven judges cannot keep abreast of the load and give mature 
consideration to each case coming before the court, the only answer remaining 
is to create another appellate district and another court. The proposed sub- 
section provides adequately for this eventuality; moreover, the population 
limitation which it contains offers an iron-clad safeguard against a too rapid 
increase in the number of appellate districts. 


Section 5. District Courts of Appeal. Section 5. District Courts of Appeal. 
(continued) (continued) 
(2) Organization and number of (2) Organization; number and selec- 
judges.— A district court of appeal tion of judges. There shall initially 
shall be organized in each appellate be three judges of each district court 
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Section 5 


Proposed Section 


Existing Comparable Section(s) 


district. Each district court of appeal 
shall have at least three judges, but 
not more than seven, as the legisla- 
ture may provide. An uneven number 


of appeal. The Legislature may pro- 
vide not more than two additional 
judges for any district court of appeal 
and may reduce the number for any 


of judges not less than three shall district to not less than three. Three 

consider each case, and the concur- judges shall constitute a panel for and 

rence of a majority of those partici- shall consider each case, and the con- 

pating shall be necessary to a deci- currence of a majority of the panel 

sion. shall be necessary to a decision. The 
court shall hold at least one session 
every year in each judicial circuit 
within the district wherein there is 
ready business to transact. 


Comment: This proposed subsection also reflects the Judicial Council’s 
firm conviction that the judicial system of a rapidly growing state must be 
sufficiently flexible to permit periodic adaptation in order that it may satisfy 
continually growing needs for judicial services. It was explained in the com- 
ment on the previous subsection that flexibility as to the number of appellate 
districts was necessary to permit adaptation to long-term growth in need for 
appellate court services. In like manner, the flexibility provided by this 
subsection will permit increasing the number of judges to meet increased 
demands for appellate court services that will surely occur over the next few 
years. In other words, it is being proposed that future expansion of the district 
courts of appeal should first be achieved by adding new judges; then, after 
the maximum size of individual courts shall have been attained (on the basis 
of the experience of the supreme court when it sat in divisions, the Council 
sets this size at seven judges), expansion should occur through the creation 
of new appellate districts and new courts. 

Statistics on the work of the district courts of appeal, gathered by the 
Judicial Council, clearly reveal that the courts of the Second and Third Dis- 
tricts are even now in great need of relief. They show, for example, that the 
Second District Court of Appeal received 636 cases in 1959. This means that 
ihe judges of that court already have a caseload per judge that is in excess 
of that which burdened the members of the Supreme Court in 1956, when 
the voters of the state so overwhelmingly agreed that the court needed relief 
and established the District Courts of Appeal. Consider next that the Second 
Appellate District embraces the very counties that are growing the fastest 
of any in the state, in terms of both population and commerce, and the 
magnitude of the problem of meeting future needs for appellate court services 
should become obvious. Incidentally, prospects for the future caseload in the 
Third Appellate District are substantially the same as for the Second. 

The proposed subsection provides that three judges will constitute a 
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quorum, as does the present existing subsection; however, an uneven number 
larger than three are permitted to consider a case, and, in this event, a 
majority of those participating must concur in the decision. The requirement 
of an uneven number is intended only to prevent tie votes. 


Section 5. District Courts of Appeal. 
(continued ) 

(3) Jurisdiction. Final judgments or 
decrees of trial courts, including those 
entered on review of administrative 
action, not directly appealable to the 
supreme court or to a circuit court 
and all final orders and decrees per- 
taining to probate matters or to 
estates of incompetents, including 
minors, may be taken to the district 
court of appeal as a matter of right. 


Comment: In addition to being generally reworded, this section contains 


Section 5. District Courts of Appeal. 
(continued ) 

(3) Jurisdiction. Appeals from trial 
courts in each appellate district, and 
from final orders or decrees of county 
judges’ courts pertaining to probate 
matters or to estates and interests of 
minors and incompetents, may be 
taken to the court of appeal of such 
district, as a matter of right, from all 
final judgments or decrees except 
those from which appeals may be 
taken direct to the supreme court or 
to a circuit court. 


one relatively minor change. This is to insert a phrase which would assure 
that final judgments or decrees that are appealable as of right to the district 
courts of appeal include judgments of the circuit courts entered on review 
of administrative action. The need for this clarification arises from the fact 
that there has been some confusion as to whether circuit courts are acting 
as trial courts or appellate courts when they are reviewing administrative 


action. 


The supreme court shall provide for 
expeditious and inexpensive proced- 
ure in appeals to the district courts 
of appeal, and may provide for re- 
view by such courts of interlocutory 
orders or decrees in matters review- 
able by the district courts of appeal. 


NOTE: NO CHANGE. 


The district courts of appeal shall 
have such powers of direct review of 
administrative action as may be pro- 
vided by law. 


NOTE: NO CHANGE. 
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The supreme court shall provide for 
expeditious and inexpensive proced- 
ure in appeals to the district courts 
of appeal, and may provide for re- 
view by such courts of interlocutory 
orders or decrees in matters review- 
able by the district courts of appeal. 


The district courts of appeal shall 
have such powers of direct review of 
administrative action as may be pro- 
vided by law. 
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Section 5. District Courts of Appeal. 
(continued ) 

(3) Jurisdiction. (cont'd) 

A district court of appeal or any 
judge thereof may issue writs of 
habeas corpus returnable before that 
district court of appeal or any judge 
thereof, or before any circuit judge in 
that district. A district court of appeal 
may issue writs of mandamus, cer- 
tiorari, prohibition and quo warranto, 
and also all writs necessary or proper 
to the complete exercise of its juris- 
diction. 


NOTE: NO CHANGE. 


(4) Clerks and marshals. Each dis- 
trict court of appeal shall appoint a 
clerk and a marshal who shall hold 
office during the pleasure of the court 
and perform such duties as the court 
may direct. Their compensation shall 
be fixed by law. The marshal shall 
have power to execute the process of 
the court throughout the state, and 
in any county may deputize the sher- 
iff or any deputy sheriff for such pur- 
pose. 


NOTE: NO CHANGE. 


Section 5. District Courts of Appeal. 
(continued ) 

(3) Jurisdiction. (cont'd) 

A district court of appeal or any 
judge thereof may issue writs of 
habeas corpus returnable before that 
district court of appeal or any judge 
thereof, or before any circuit judge in 
that district. A district court of appeal 
may issue writs of mandamus, cer- 
tiorari, prohibition and quo warranto, 
and also all writs necessary or proper 
to the complete exercise of its juris- 
diction. 


(4) Clerks and marshals. Each dis- 
trict court of appeal shall appoint a 
clerk and a marshal who shall hold 
office during the pleasure of the court 
and perform such duties as the court 
may direct. Their compensation shall 
be fixed by law. The marshal shall 
have power to execute the process of 
the court throughout the state, and 
in any county may deputize the sher- 
iff or any deputy sheriff for such pur- 
pose. 


Section 6. Circuit Courts. 

(1) Judicial circuits. There shall be 
sixteen or more judicial circuits, each 
composed of a county or contiguous 
counties, provided that the County 
of Monroe shall constitute one of the 
circuits. The legislature may create 


36 


Section 6. Circuit Courts. 

(1) Judicial circuits. The legislature 
may establish not more than sixteen 
judicial circuits each composed of a 
county or contiguous counties and of 
not less than fifty thousand inhabi- 
tants according to the last census 
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new circuits or reorganize existing authorized by law, except that the 
circuits, provided that no circuit re- County of Monroe shall constitute one 
sulting therefrom shall have less than of the circuits. 

100,000 population according to the 

last preceding decennial federal cen- 

sus, and provided, further that the 

eligibility of no incumbent judge to 

hold office or succeed himself is af- 

fected. 


Comment: The only important change contained in this subsection is that 
authorizing the legislature to increase the number of judicial circuits over 
the sixteen that the existing provision permits. In other words, under this 
provision, sixteen would be the minimum, rather than the maximum, number 
of circuits. However, because of the relative geographic isolation of Monroe 
County, it is provided that it will constitute a circuit by itself, as at present. 

A number of reasons combine to make this a desirable change. For one 
thing, it is simply poor policy, in such a rapidly growing state as Florida, 
to put a numerical ceiling on the number of judicial circuits into which the 
state may be divided. After all, the original purpose in the establishment of 
judicial circuits was to group together contiguous counties that were too 
sparsely populated to have sufficient litigation, taken alone, to keep a circuit 
judge reasonably busy. But the phenomenal growth that the state has experi- 
enced has invalidated this reason as a justification for such existing circuits 
as the Fifteenth. Technically, this is a single circuit, embracing Palm Beach 
and Broward Counties. But these are both populous counties, having popu- 
lations of 224,500 and 329,500, respectively; and, moreover, each of them 
actually have five resident circuit judges. In short, whatever reason ever 
existed for combining them into a single circuit has long since disappeared. 

But it is not only that there is no good reason for the continued existence 
of such a circuit as the Fifteenth, for there are also positive disadvantages 
that flow from such an unnatural combination of counties into one judicial 
circuit. For one thing, there is the fact that it unnecessarily extends the re- 
sponsibility of the state attorney, which, it will be recalled, is circuit-wide. 
There is no intention here of suggesting that the state attorney of the Fifteenth 
or any other circuit is so over-extended that he is not properly meeting his 
responsibilities. It is merely being pointed out that Broward and Palm Beach 
Counties, as examples, could as well have their own state attorneys instead 
of sharing one. 

An even more striking consequence of the fact that the number of 
judicial circuits is presently frozen at sixteen is one which involves the 
election of the circuit judges themselves. Circuit judges are state officers who 
are elected by circuit-wide constituencies. However, even though circuit 
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judges frequently are resident in and serve only a single county of a multi- 
county circuit they still must face the electorate of the whole circuit. 

The unfortunate consequences of this, for both the electorate and the 
judge, should be made readily apparent by again using the Fifteenth Judicial 
Circuit as an example. Both of these populous counties have five resident 
judges who spend their entire time in their respective counties. Yet, all ten 
must run for election throughout the whole circuit. Not only does this place 
an unnecessary burden — both financial and physical — upon the judges con- 
cerned, but it also places an unnecessary burden upon the voters in both 
counties; and, moreover, the more conscientious the voter, the greater the 
burden, for it means that he must inform himself concerning a larger number 
of candidates than is necessary, some of whom will never even preside over 
the court in his county. 


But this same incongruity is even more marked in those multi-county 
judicial circuits in which one of the counties is much more populous than 
the others. A good example of this situation is the eight-county Ninth Judicial 
Circuit, in which one of the counties (Orange) actually contributes approxi- 
mately half of the population of the whole circuit. The result here is that 
Orange County necessarily dominates the election of all of the judges of that 
circuit, since all of them are elected circuit-wide. Although Seminole, St. 
Lucie, Brevard, and Indian River Counties all have resident circuit judges 
who serve primarily in those respective counties, the elections of all of these 
judges are determined primarily by the vote that is cast in Orange County. 
Now it is of course true that this phenomenon will always be present in 
some degree as long as there are multi-county circuits; however, the fact 
remains that its operation would be held to a minimum if existing circuits 


were split up as population growth warranted, and this is what the subsection 
proposes. 


In the past, some have objected to leaving flexible the number of judicial 
circuits, on the ground that new circuits might be created for the sole purpose 
of getting new courts and additional judgeships. It is submitted, however, 
that the proposed subsection contains a fool-proof safeguard against this 
particular abuse of the authority sought. It is provided that the legislature 
may create new circuits or reorganize existing ones, provided no such transac- 
tion produces a circuit having less than 100,000 population. This is considered 


to be the minimum population that will justify the establishment of a new 
circuit court. 


Section 6. Circuit Courts. — (contin- Section 6. Circuit Courts. — (contin- 
ned) ned) 

(2) Circuit courts. A circuit court is NO COMPARABLE SECTION. 
hereby established in and for each 
county in each judicial circuit. 
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Comment: This subsection is intended only to correct an oversight in the 
existing section, which provides for the creation of judicial circuits without 
providing expressly for the creation of the courts themselves. 


(3) Circuit judges. The legislature 
shall provide for one circuit judge in 
each circuit for each 50,000 popula- 
tion or major fraction thereof, accord- 
ing to the last census authorized by 
law. The legislature may designate 
the county of residence of any circuit 
judge, provided the eligibility of any 
incumbent to hold office or to succeed 
himself is not affected. 


(2) Circuit judges. The legislature 
shall provide for one circuit judge in 
each circuit for each fifty thousand 
inhabitants or major fraction thereof 
according to the last census author- 
ized by law. In circuits having more 
than one judge the legislature may 
designate the place of residence of 
any such additional judge or judges. 


Comment: The proposed subsection changes the existing provision only in 
authorizing the legislature to designate the “county of residence” rather than 
the “place of residence” of any circuit judge. 

The schedule provides that, until increased according to law, the number 
of circuit judges in each circuit will remain the same as at present, except 
that the judges of the Court of Record of Escambia County will become 
circuit judges of the First Judicial Circuit, resident in Escambia County.. 

Two things should be especially noted: First, that adoption of the 
proposed article will not result in any immediate increase in the total number 
of judges; and, second, that under subsection 6(5), below, judges of family 
and children’s divisions in the circuit court shall be in addition to the number 
of judges authorized for any circuit on the basis of population. 


Section 6. Circuit Courts. — (con- 
tinued ) 

(4) Jurisdiction. Except as otherwise 
provided in this article and schedule, 
the circuit courts shall have: 

(a) Exclusive original jurisdiction 
in all cases in equity, except such 
equity jurisdiction as may be con- 
ferred on family and _ children’s 
courts; in all civil and criminal cases 
not cognizable by subordinate courts; 
in all cases involving the legality of 
any tax, assessment, or toll; in the 
action of ejectment; and in all actions 
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Section 6. Circuit Courts. — (con- 
tinued ) 

(3) Jurisdiction. The circuit courts 
shall have exclusive original jurisdic- 
tion in all cases in equity except such 
equity jurisdiction as may be con- 
ferred on juvenile courts, in all cases 
at law not cognizable by subordinate 
courts, in all cases involving the legal- 
ity of any tax, assessment, or toll, in 
the action of ejectment, in all actions 
involving the titles or boundaries of 
real estate, and in all criminal cases 
not cognizable by subordinate courts. 
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involving the titles or boundaries of 
real estate. The circuit courts may 
exercise any of the jurisdiction of 
other trial courts to the extent neces- 
sary for the complete determination 
of causes properly before them, and 
they may exercise such extraterrito- 
rial jurisdiction as may be prescribed 
by law. 

(b) Power to issue writs of man- 
damus, injunction, certiorari, prohibi- 
tion, quo warranto, habeas corpus, 
and all other writs necesasry or proper 
to the complete exercise of their 
jurisdiction. 

(c) Such appellate jurisdiction and 
such powers of direct review of ad- 
ministrative action as may be pro- 
vided by law, provided that appellate 
jurisdiction specifically given herein 
to the supreme court or the district 
courts of appeal may not be conferred 
upon the circuit courts. 

(d) Jurisdiction of such other mat- 
ters as the legislature may provide by 
general law. 


They shall have original jurisdiction 
of actions of forcible entry and un- 
lawful detainer, and of such other 
matters as the legislature may pro- 
vide. They shall have final appellate 
jurisdiction in all civil and criminal 
cases arising in the county court, or 
before county judges’ courts, of all 
misdemeanors tried in criminal courts 
of record, and of all cases arising in 
municipal courts, small claims courts, 
and courts of justices of the peace. 
The circuit courts and judges shall 
have power to issue writs of manda- 
mus, injunction, quo warranto, certi- 
orari, prohibition, and habeas corpus, 
and all writs necessary or proper to 
the complete exercise of their jurisdic- 
tion. 

The circuit courts and_ circuit 
judges shall have such extraterritorial 
jurisdiction in chancery cases as may 
be prescribed by law. 


Comment: This section would continue the circuit courts as the trial courts 
of general jurisdiction, and their jurisdiction will continue to be granted in 
derivitive terms, i.e., as extending to “all civil and criminal cases not cog- 
nizable by subordinate courts” and to certain other specified matters. The 
equity jurisdiction of the circuit courts will remain substanially exclusive, 
by virtue of the fact that little equity jurisdiction is granted to other trial 
courts. However, there are two very narrow exceptions to this: One results 
frum the fact that county courts will be authorized to adjudicate actions to 
enforce liens for labor, services, or materials and foreclosures of chattel mort- 
gages, in accordance with subsection 7(3), below; the other results from the 
fact that the county judges in the 55 counties in which there are no separate 
family and children’s courts will continue to exercise a measure of equity 
jurisdiction in connection with juvenile matters. 

Two other changes contained in the proposed subsection have for their 
purpose to avoid the circuit courts’ having to hold a trial in abeyance while 
a collateral issue within the jurisdiction of another trial court of the same 
circuit, or of another circuit court of another circuit, is being settled. One 
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authorizes circuit judges to exercise any of the jurisdiction of other trial courts 
of the circuit to the extent necessary for the complete determination of a cause 
properly before them; the other extends the existing extraterritorial jurisdiction 
of the circuit courts to include actions at law. At present, they have such 
extraterritorial jurisdiction only in chancery cases. 

For the present, the schedule to this article fixes the appellate jurisdiction 
of the circuit courts substantially as it is now. However, a degree of flexibility 
has been introduced, for the legislature is authorized to vest in the circuit 
courts any appellate jurisdiction not specifically given by the constitution to 
the supreme court or to the district courts of appeal. 

Finally, some implications of the new provisions having to do with the 
review of the administrative action should be noted. It is the combined effect 
of this subsection and the one describing the jurisdiction of the district courts 
of appeal that the legislature may place such review in either court. This, too, 
makes for flexibility, for it means that it will be possible for the legislature to 
provide different degrees and kinds of appellate review for different kinds of 
administrative action. For example, actions by agencies that utilize relatively 
formal administrative procedures could be made reviewable under the appel- 
late rules of the district courts of appeal, leaving actions by agencies following 
very informal administrative procedures to be reviewed by the circuit courts, 
by procedures that might even include trial de novo, where that seems war- 


ranted. 


Section 6. Circuit courts.—(contin- 
ued) 

(5) Family and children’s division. 
The legislature may establish a family 
and children’s division for any circuit 
court, to serve in one or more coun- 
ties of the circuit in which there is 
not a separate family and children’s 
court, and may, by general law ap- 
plicable to all counties in which such 
divisions have been established, 
change the name of such division, 
define its jurisdiction and powers, 
and prescribe the duties and manner 
of selection of its non-judicial per- 
sonnel. The legislature may define all 
offenses committed by children under 
any age specified by law to be acts 
of delinquency instead of crime, and 
it may vest in the family and chil- 
dren’s division exclusive jurisdiction 
over the hearing and adjudication of 
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Section 12. Juvenile courts; estab- 
lishment; jurisdiction; judge; officers; 
procedure.—The legislature shall have 
power to create and establish juvenile 
courts in such county or counties or 
districts within the state as it may 
deem proper, and to define the juris- 
diction and powers of such courts and 
the officers thereof, and to vest in 
such courts exclusive original juris- 
diction of all or any criminal cases 
where minors under any age specified 
by the legislature from time to time 
are accused, including the right to de- 
fine any or all offenses committed by 
any such persons as acts of delin- 
quency instead of crimes; to provide 
for the qualification, election or selec- 
tion and appointment of judges, pro- 
bation officers and such other officers 
and employees of such courts as the 
legislature may determine, and to fix 
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such offenses, according to due proc- 
ess of law, and also over the correc- 
tion of such children, including de- 
tention, without being limited by the 
requirements of this constitution hav- 
ing to do with trial by jury; with in- 
dictment or information; or with 
pleading, practice, or procedure in 
criminal trials. 

Under conditions prescribed by 
law, or upon the demand of the child 
involved or of his parent, guardian, or 
counsel, the judge of the family and 
children’s division must waive, in 
favor of the appropriate court, juris- 
diction to adjudicate the factual issue 
of whether the violation of law oc- 
curred as alleged. The legislature 
may provide that a child who is found 
guilty after such trial shall thereupon 
be returned to the jurisdiction of the 
family and children’s division for 
treatment and correction. 

There shall be at least one judge 
for each family and children’s divi- 
sion, and he shall be in addition to 
the number of circuit judges other- 
wise authorized for the respective 
circuit. 


their compensation and term of office; 
all in such manner, for such time and 
according to such methods as the leg- 
islature may prescribe and determine 
without being limited therein by the 
provisions in this constitution as to 
trial by jury in Sections 3 and 11 of 
the Declaration of Rights, as to the 
use of the terms “prosecuting attor- 
ney’ and “information” in Section 10 
of the Declaration of Rights, as to 
election or appointment of officers in 
Section 27 of Article 3, as to jurisdic- 
tion of criminal cases in Sections 6, 7, 
9 and 11, of this Article, as to original 
jurisdiction of the interests of minors 
in Section 6 of this Article, and as to 
style of process and prosecuting in 
the name of the state in Section 20 of 
this Article, or other existing con- 
flicting provisions of this constitution. 


Comment: In addition to certain changes as to style and terminology, the 
proposed subsection differs from the existing juvenile court provision of 
Article V in four principal ways. The most basic of them is probably that 
which authorizes the legislature to create family and children’s divisions in the 
circuit courts, to serve in one or more counties of the circuit, instead of 
authorizing the establishment of separate juvenile and domestic relations 
courts, as at present. 

This change offers a number of impressive benefits, some of which can 
only be hinted at in the space that is available here. Generally, however, these 
benefits can be thought of as resulting from three different features of the 
proposal. Thus, one group of benefits should result from the consolidation in 
a single court of jurisdiction over all problems resulting from the malfunc- 
tioning of the family. Especially important among these would be: (1) the 
elimination of conflicts between the jurisdiction of the circuit courts and that 
of the juvenile courts; (2) utilization of the special competence and experi- 
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ence of the judge of the family and children’s division — and that of his pro- 
fessional staff, as well—in matters coming before the circuit court which 
involve the custody, welfare, and support of children; and (3) the encour- 
agement that this reorganization will give to shifting the influence of the 
courts from the dissolution of marriages that are in jeopardy to the saving 
of them, through the greater utilization of the specialized resources of the 
family and children’s division. 
Still another set of benefits would result from the encouragement that this 
change would give to the future organization of family and children court 
services on a circuit, as opposed to a county, basis. Thus, for one thing, it 
would facilitate the combining of several thinly-populated counties so there 
would be sufficient caseload to justify the provision of the adequately trained 
professional staffs that are so essential to the proper functioning of these 
courts. 
Finally, still a third set of benefits can be expected to flow from the 
increased prestige that the courts exercising jurisdiction over dependent and 
delinquent children would enjoy as divisions of the courts exercising general 
trial jurisdiction. Certainly not the least of these could be a greater measure 
of public understanding and support for the progressive and humanitarian 
objectives of the juvenile court movement in Florida. 
It should be pointed out, incidentally, that what is here being proposed is 
not in any sense an untried experiment, for it very nearly duplicates the 
arrangement which has existed since 1956 in Escambia County. There, it will 
be recalled, all juvenile jurisdiction is vested in a juvenile division of the 
Court of Record of Escambia County. Since, for all practical purposes that 
court can be considered a part of the circuit court, that arrangement actually 
amounts very nearly to what is being proposed here. Moreover, not only is 
there virtually unanimous testimony to the success of the Escambia County 
arrangement, but in the principle itself — that of vesting all juvenile jurisdic- 
tion in a division of the highest court exercising general trial jurisdiction — 
has been enthusiastically recommended by the leading authorities in the 
juvenile court movement, including the National Probation and Parole Asso- 
ciation, the Children’s Bureau of the National Department of Health, Educa- 
tion and Welfare, and the Institute of Judicial Administration. 
The purpose of the second major change contained in the proposed sub- 
section is to delete the provision of the existing article which, ostensibly at 
least, has the effect of exempting the legislature from the restraint of all “other 
existing conflicting provisions of this constitution” when it is dealing with 
jurisdiction over juvenile matters. It is felt that such a broad exemption from 
constitutional restraints is not only unnecessary, but that it is possibly produc- 
tive of future harm. 
The third change is made necessary by the fact that the deletion of this 
blanket exemption leaves the juvenile court program in apparent conflict with 
Section 19 of the Declaration of Rights. That section, it will be recalled, for- 
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bids involuntary servitude “except as a punishment for crime, whereof the 
party has been duly convicted. . . .” It is to avoid the possibility of this sec- 
tion’s being construed as prohibiting the commitment to public institutions 
of juveniles who have been found guilty not of “crimes,” but of “acts of delin- 
quency,” that the words “including detention” have been added immediately 
after the authorization for the legislature to provide for the correction of delin- 
quent children. 

The fourth major change contained in the proposed subsection is intended 
to give constitutional protection to the right of a juvenile who has been 
accused of violating the law to elect to have the issue of his guilt tried in a 
regular criminal court, under the full panoply of constitutional safeguards 
ordinarily available to one accused of crime. It should be noted that 
juveniles accused of violating the law have this right even now, under the 
terms of Chapter 39, F. S. However, being granted by statute, it continues to 
exist only as a dispensation from the legislature. The Judicial Council feels 
that the right is sufficiently important to warrant constitutional protection, 
and it is one of the purposes of this section to give it that status. 

It should be pointed out, however, that the concern implied here has only 
to do with the narrow matter of trying the issue of guilt, in instances in which 
guilt has been denied. There is no intention whatever of interfering with the 
jurisdiction of the family and children’s division to deal with the child by an 
enlightened way after guilt has been established by trial or confession. In 
short, the legitimate interest of the family and children’s division in restoring 
the wayward child to useful social living may be preserved intact even in 
those instances in which the child elects to be tried by a court having criminal 
jurisdiction. 

Section 6. Circuit Courts.—Contin- 
ued. 

(6) Substitution of a circuit judge 
for a judge of a subordinate court. A 
circuit judge may act as judge of the 
county court, family and children’s NO COMPARABLE SECTION. 
court, or small claims and magistrate 
court in any county within his cir- 
cuit, in the place of an absent, dis- 
abled, or disqualified judge or in the 
event of a vacancy in office. 


Comment: This is a new provision having for its purpose to assure that impor- 
tant matters coming before the county courts, the family and children’s courts, 
or the small claims and magistrate courts and requiring immediate action will 
not have to be held up because of the disability, disqualification, or temporary 
absence of the judge of one of these courts, or because of a vacancy in 
office. It should be emphasized, however, that it is entirely discretionary 
with the circuit judge whether he shall so act upon any particular occasion. 
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Section 6. Circuit Courts.—Contin- 
ued) 

(4) Court commissioners. A circuit 
judge may appoint in each county in 
his circuit one or more attorneys at 
law, to be court commissioners, who 
shall have power in the absence from 
the county of the circuit judge to 
allow writs of injunction and to issue 
writs of habeas corpus, returnable be- 
fore himself or the circuit judge. Their 
orders in such matters may be re- 
viewed by the circuit judge, and con- 
firmed, qualified or vacated. They may 
be removed by the circuit judge. The 
legislature may confer upon them 
further powers, not judicial, and shall 
fix their compensation. 


Comment: The provision for court commissioners has been omitted from the 
proposed article as being no longer necessary. Such commissioners have been 
used but very infrequently in the immediate past and are not considered essen- 
tial to the proper conduct of the courts’ business. 


Section 7. County Courts.— Section 7. County Judges’ Courts.— 
(1) County courts. There is hereby (1) Establishment. There shall be 
established a county court in each a county judges’ court in each county. 
county. 


Comment: Under the proposed article, the county court will be the second 
level trial court under the circuit court. In each county, the county court will 
represent a consolidation of the existing county courts, county judges’ courts, 
courts of record, criminal courts of record, civil courts of record and civil 
and criminal courts of record. The schedule to the present proposed article 
provides that the judges of each of these existing courts will continue to serve 
as judges of the county courts of their respective counties. 

The phrase “except as hereinafter provided. . ,” contained in the pro- 
posed subsection is made necessary by the subsequent provision in subsection 
7(5), below, authorizing the county court to be merged with the circuit court 
in certain counties. In the event of a merger under that provision, there would, 
of course, be no county court in that county. 
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(2) County court judges. Each 
county court shall have one or more 
judges as the legislature shall pre- 
scribe. 


(2) County judges. There shall be 
in each county not less than one coun- 
ty judge who shall be elected by the 
qualified electors of said county at the 
time and places of voting for other 
county officers and shall hold his of- 
fice for four years. His compensation 
shall be provided by law. 

In any county having a population 
in excess of one hundred and twenty- 
five thousand according to the last 
decennial federal census, or census 
authorized by the legislature and paid 
for by the county, the legislature may 
provide for an additional county 
judge for such county, provided that 
any law having for its purpose the 
creating of an additional county 
judge in such county shall not become 
effective unless ratified by a majority 
of the participating voters of such 
county at an election presenting the 
same for approval or rejection. In any 
county having a population of more 
than two hundred and fifty thousand 
according to such census the legisla- 
ture may, without referendum there- 
on, provide for one additional county 
judge for each additional 250,000 of 
population or major fraction thereof. 


Comment: This subsection provides only that there must be at least one judge 
for each county court, leaving to legislative discretion, under Section 9. 
below, the provision of judges in addition to this minimum. In the larger 
counties having specialized courts of record, the number of judges will be 
initially set at the number to be merged into the county court in the schedule 


to this article. 


Section 7. County Courts.—(contin- 
ued) 

(3) Jurisdiction. 

(a) Except as otherwise provided 
in this article and schedule, the 
county court shall have jurisdiction: 


46 


Section 7. County Courts.—(contin- 
ued) 

(3) Jurisdiction. The county judges’ 
courts shall have original jurisdiction 
in all cases at law in which the de- 
mand or value of property involved 
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1. To administer the estates of dece- 
dents and testamentary trusts and 
when necessary to such administra- 
tion to adjudicate all issues necessary 
for the complete determination of the 
interests and rights of all persons in 
the estate of the decedent or in the 
trust, including, but not limited to, 
jurisdiction to construe wills; to deter- 
mine the title, right of possession, 
succession, and mesne profits of real 
personal property, including 
homestead property of decedents, in- 
volved in the estate or trust; to deter- 
mine the right of dower and to ad- 
measure, lay-off, and award dower; 
and to construe and determine the 
validity of contracts between hus- 
band and wife, whether pre-nuptial 
or post-nuptial, relating to the inter- 
est of a surviving spouse. 

2. To exercise such powers in the 
administration of express inter vivos 
trusts as the legislature may provide 
by general law. 

3. To adjudicate such matters re- 
lating to incompetents and_ their 
guardians, including adjudication of 
incompetency and restoration to com- 
petency; to curators; and to the ad- 
ministration of the property of wards, 
as the legislature may provide by 
general law. 

4. To adjudicate cases relating to 
forcible entry and unlawful detention 
of lands and tenements, including 
landlord and tenant actions, and 
questions of title to land which are 
incident thereto. 

5. To exercise any of the functions 
and jurisdiction of the small claims 
and magistrate courts. 

6. To adjudicate misdemeanor 
cases and such other criminal cases 


VOL. 35, NO. 1 * JANUARY, 1961 


shall not exceed one hundred dollars; 
of proceedings relating to the forcible 
entry or unlawful detention of lands 
and tenements; and of such criminal 
cases as the legislature may prescribe. 
The county judges’ courts shall have 
jurisdiction of the settlement of the 
estates of decedents and minors, to 
order the sale of real estate of dece- 
dents and minors, to take probate of 
wills, to grant letters testamentary 
and of guardianship, and to discharge 
the duties usually pertaining to courts 
of probate. The county judges shall 
have the power of committing magis- 
trates and shall issue all licenses re- 
quired by law to be issued in the 
county. 
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not capital as the legislature may pro- 
vide by law. 

7. To adjudicate actions at law in 
which the demand or value of the 
property involved in any such action, 
exclusive of interest, attorneys’ fees, 
and costs, does not exceed such 
amount as the legislature may pro- 
vide by general law. 

8. To adjudicate proceedings in 
law or equity to enforce or foreclose 
chattel mortgages and liens for labor, 
services or materials, where the de- 
mand or debt secured, exclusive of 
interest, attorneys’ fees, and costs, 
does not exceed the maximum civil 


Section 8. County courts; organiza- 
tion and officers. 

The legislature may organize in 
such counties, as it may think proper, 
county courts which shall have juris- 
diction of all cases at law in which 
the demand or value of the property 
involved shall not exceed five hun- 
dred dollars; of proceedings relating 
to forcible entry or unlawful deten- 
tion of lands and tenements, and of 
misdemeanors. The county judge shall 
be the judge of said court. There shall 
be elected by the qualified electors of 
said county at the time when the said 
judge is elected a prosecuting attor- 


jurisdiction of the court. ney for said county, who shall hold 
9. To adjudicate such other cases, office for four years. His duties and 
not in equity, and perform such other compensation shall be prescribed by 
functions as the legislature may pro- law. Such courts may be abolished at 
vide by general law. the pleasure of the legislature. 
(b) In each county not served by 
a family and children’s court or by a 
family and children’s division of the 
circuit court, the county court shall 
exercise the jurisdiction of such court 
or division in accordance with all pro- 
visions of this constitution pertaining 
to such court or division. 


Comment: Although the proposed county court will have the name of a 
presently existing court, it will, in the jurisdictional sense, be an entirely new 
court. In general, what this subsection does is to vest in this new county 
court all of the jurisdiction of the several courts that are being merged into 
it: the county judges’ courts, the county courts, the criminal courts of record, 
the civil courts of record, the civil and criminal courts of record, the courts 
of record, and the juvenile courts that are now presided over by county judges. 

But there is more involved here than a simple merging of courts and 
jurisdiction. It is also a principal purpose of this subsection to enhance the 
importance of these new courts—and, hence, their prestige — by making 
them complete courts, in the sense that they will have jurisdiction sufficient 
to deal fully with all matters coming before them. In part, this was accom- 
plished by increasing the maximum civil jurisdiction of these courts from 
the present one hundred dollars to at least one thousand dollars (in counties 
in which there are now specialized courts of record, however, the proposed 
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jurisdiction of the county court has been expanded in the schedule to include 
the present jurisdiction of those courts). 

This effort to make the jurisdiction of the proposed county courts as 
complete as possible also required that they be given some elements of 
jurisdiction that were previously vested in the circuit courts. Thus, these new 
courts will have authority to administer testamentary trusts; to determine 
the right to and to award dower; to adjudicate the validity of contracts 
between husband and wife; and to determine the title, right of possession, 
and succession to real and personal property, including homestead. These 
matters are, of course, closely related to the regular work of these courts 
in administering the estates of decedents, and it is hoped that expanding their 
jurisdiction in this way will often eliminate the necessity of their having to 
hold the administration of an estate in abeyance until one of these limited 
issues has gone to the circuit court for determination. 

It is also proposed that the new county courts be given expanded juris- 
diction in the field of equity — and this in addition to the equity jurisdiction 
that most of the county judges will exercise in connection with family and 
children court matters. For it is proposed that, when the demand or debt 
secured is within their civil jurisdictional limits, the county courts shall have 
equitable powers necessary to adjudicate and enforce liens for labor, services, 
and materials, and also to foreclose chattel mortgages. 


Another major purpose of the subsection under discussion is to provide 
part of the flexibility that is necessary to enable the legislature to adapt the 
proposed court system to the emerging and shifting needs of our rapidly 
growing state. One way this is done is to authorize the legislature to alter, 
by general law, the maximum limits on the jurisdiction, both civil and criminal, 
of the proposed county courts. Of course, since the jurisdiction of the circuit 
courts is stated in derivative terms, it follows that any change in the jurisdiction 
of the county courts would also be reflected in the authorized jurisdiction of 
the circuit courts. 


Still another element of flexibility is to be found in the fifth item of juris- 
diction, listed above, authorizing the county judges “to exercise any of the 
functions and jurisdiction of the small claims and magistrate courts.” This pro- 
vision will permit maximum flexibility in the use of the small claims and 
magistrate court in each county. Where there is no such court, the county 
court will exercise this jurisdiction; where it is desired to utilize the small 
claims and magistrate court only for the purpose of disposing of minor mat- 
ters that arise in an area of the county that is geographically isolated, this 
may also be done, with the county court continuing to exercise this jurisdiction 
over such matters arising in the vicinity of the county seat; or, where, as in 
one of the more populous counties, it was desired to provide small claims 
and magistrate courts for the whole area of the county, this could also be done. 

Subparagraph (b) of this section provides that in counties in which there 
is no family and children’s court or family and children’s division of the circuit 
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court, the judge of the county court is to exercise all of the jurisdiction of such 
court or division. Under this provision, then, there would be no separate court 
for this purpose in those fifty-five counties which do not now have a separate 
juvenile court, as is now the case. Rather, this jurisdiction would be exercised 
by the judge or judges of the county court, albeit in what would probably 
be a separate division of that court. 

The point should perhaps be emphasized that there is no intention on 
the part of the Judicial Council to disturb in any way the present statutory 
provisions whereby the several counties are authorized and required to pay 
the cost of juvenile court services (See Chapter 3 9.18, F.S.). Of course, with 
the establishment of a family and children’s division of the circuit court, the 
salary of the judge of that division would become payable by the state, in 
the same manner as that of other circuit judges. However, the allocation of 
fiscal responsibility for the support of these services would continue to be 
a statutory matter, as at present. 

Finally, attention should also be drawn to the fact that license selling 
duties will no longer be constitutionally required of the county judges. The 
legislature may, of course, continue these functions in the county court; how- 
ever, the way would be opened for transferring them to more appropriate 
agencies, as conditions in any particular county warranted. 


Note: Under the proposed article 
the Criminal Courts of Record will 
be merged into the new County 
Courts. 


Section 7. County Judges.—Contin- 
ued. 

(4) Merger of county court and cir- 
cuit court in certain counties. In any 
county having a population of at least 
100,000, according to the last census 
authorized by law, the legislature 
may, subject to subsequent approval 
by county-wide referendum, abolish 
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Section 9. Criminal Courts of Rec- 
ord.— 

Subsections (1) Organization and 
judges; (2) Jurisdiction; (3) Terms; 
(4) Prosecuting attorney, term; (5) In- 
dictment and information; (6) Crimi- 
nal courts of record supersede crimi- 
nal jurisdiction of county courts; (7) 
Clerk; (8) State attorney eligible for 
appointment as county solicitor; (9) 
Criminal courts of record may be 
abolished by legislature; and 


Section 9A. Additional judge, Duval 
County Criminal Court of Record 
have not been quoted here because 
of their excessive length. 


NO COMPARABLE SECTION. 
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the county court and merge its juris- 
diction and judges into the circuit 
court, provided that any merged judge 
not possessing the qualifications re- 
quired by this article for the office 
of circuit judge shall be continued in 
office only to the end of his term of 
office. The legislature shall require 
that every circuit court exercising 
jurisdiction over matters relating to 
probate, guardianship, competency, 
and the administration of trusts shall 
do so through a probate division, pre- 
sided over by a judge who shall be 
elected to that division by the quali- 
fied electors of the county or coun- 
ties so served. 


Comment: Most students of the judicial process agree that the ideal judicial 
system would be one having but a single court, operating through specialized 
divisions, including one for appellate work. In the abstract, the Judicial Coun- 
cil agrees with this position. However, partly because of the difficulties in- 
volved in providing a uniform arrangement for the satisfaction of such widely 
varying needs for judicial services as are encountered in Florida counties, 
and partly because of certain very practical obstacles to the immediate achieve- 
ment of this ideal, or anything closely approaching it, the Council is of the 
opinion that a single trial court system is not feasible for the state as a whole 
at this time. 

But this is not at all to say that the ideal is not realizable right now in 
some of the more populous counties of the state. Indeed, the Council has 
already encountered a surprising number of expressions in favor of the crea- 
tion of a single trial court system for some of these areas. 

In any event, it is the purpose of this subsection of the proposed article, 
which is an entirely new provision, to permit the realization of the single 
trial court ideal on a local option basis. What it does is to provide that in 
any county having a population of at least 100,000, the legislature may abolish 
the county court and merge its jurisdiction and judges into the circuit court. 

However, it is proposed that certain limitations be placed upon the dis- 
cretion of the legislature in this matter. Thus, in order to assure that the 
merger enjoys wide public support, it is required that it win prior public 
approval through a county-wide referendum. Again, in order to assure that 
the merger will not interrupt the specialized work in probate matters that 
would have been provided in the courts of such a populous county, it is re- 
quired that the legislature create a special probate division in the circuit court. 
And, finally, in order to assure that the merger will not disturb the probate 
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jurisdiction of the county courts in other counties of the circuit, it is provided 
that the judge of that new division shall serve only in the county involved 
and, consequently will stand for election only in that county. 


Section 7. County Courts.—(con- 
tinued) 
(5) Merger of probate jurisdiction 
into the circuit court in certain coun- 
ties. The legislature may, either by ' 
general law or by an act affecting 
all of the counties of any judicial cir- 
cuit, transfer jurisdiction over all mat- 
ters relating to probate, guardianship, 
competency, and the administration NO COMPARABLE SECTION. 
of trusts to the circuit court. Upon 
the occasion of each such transfer, 
provision shall be made for a probate 
division of the circuit court, serving 
the affected county or counties and 
presided over by a judge who shall be 
elected to that division by the elec- 
tors of the affected county or coun- 
ties. 


Comment: Although the transactions authorized by this subsection can never 
result in reducing the number of courts in any county, they can nevertheless 
be considered to constitute a step toward the single trial court ideal. What 
is authorized is the transfer of probate and related matters from the county 
court to the circuit court, either by a general act or by an act which applies 
to all counties making up a designated judicial circuit. 

This recommendation is based upon three notions: (1) that, in terms 
of the kind of knowledge and skills demanded of the judge, and also in terms 
of the character of the matters coming before the court, probate jurisdiction 
is quite different from the various other elements of jurisdiction in the county 
court; (2) that probate jurisdiction is in no sense of the word “subordinate” 
jurisdiction, as is the case with the other elements of the jurisdiction assigned 
lheiein to the county courts; and (3) that, on the whole, there is probably a 
greater affinity between probate jurisdiction and the traditional jurisdiction 
of the circuit courts than is the case with the traditional jurisdiction of the 
county courts. 

The legislature would be authorized to make this transfer according to 
two reasonable principles: that is, either on the basis of reasonable popula- 
tion classification or on the basis of legislation affecting an entire judicial 
circuit. Based upon the former principle, the schedule to the proposed article 
goes ahead and provides for the transfer in the eleven counties of the state 
having in excess of 100,000 population. 


‘ 
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Section 7. County Courts.—(Con- 
tinued) 

(6) A county judge may act as a 
small claims and magistrate court 
judge in any such court in his county 
in place of an absent, disabled, or dis- 
qualified judge or in the event of a 
vacancy in office. 


NO COMPARABLE SECTION. 


Comment: This is a new provision and is comparable to Section 6 (7), above, 
applying to circuit judges. The intent is to assure that urgent matters coming 
before the small claims and magistrate court and needing immediate action 
will not have to be held up because of the disability, disqualification, or tem- 
porary absence of the judge of that court or a vacancy in the office. It should 
be emphasized, however, that it is entirely discretionary with the county judge 
whether he shall so act upon any particular occasion. 


Section 8. Small Claims and Magis- 
trate Courts.—The legislature may by 
special act create or abolish a small 
claims and magistrate court in any 
county, or in districts thereof. There 
shall be at least one judge for each 
such court. Any act creating or abol- 
ishing courts or altering the number 
of districts shall be subject to a coun- 
ty-wide referendum, and no county 
shall have more than five districts. 


Section 11. Courts of Justices of 
the Peace.— 

(1) Districts and presiding officer. 
There shall be not more than five 
justice districts in each county, and 
there shall be elected one justice of 
the peace for each justice district, who 
shall hold office for four years. Ex- 
isting justice districts are hereby rec- 
ognized, but the legislature may, by 
special act, from time to time change 


the boundaries of any such district 
now or hereafter established, and may 
establish new or abolish any such dis- 
trict now or hereafter existing. Pro- 
vided, however, that any such changes 
shall be submitted to the people of 
any county so affected, by referendum 
at the next ensuing general election. 


Comment: To say that the proposed small claims and magistrate courts will 
be “courts of convenience” is to characterize them in a way that is supported 
by the various provisions of the proposed subsection. Thus, it is to be noted 
that this new class of courts will be created by merging those courts of the 
existing system that are generally held to serve the greatest number of people 
— the justices of the peace and those judges of small claims courts who are 
not county judges. Moreover, it is relevant to the same characterization of 
these courts that their jurisdiction will in all cases be concurrent with that of 
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the county courts (except, of course, where the latter court has disappeared 
through merger into the circuit court). This means, of course, that parties 
having causes of action within the jurisdiction of the small claims and magis- 
trate courts will have a real choice of forum, and it is expected that the 
relative informality of these “courts of convenience” and the speed with 
which they will be able to act will assure a high demand for their services. 
Incidentally, the fact that these will be “courts of convenience” is also 
reflected in the fact that the convenience of the inhabitants of the areas in- 
volved will be consulted on each occasion of such a court either being created 
or abolished. Legislative action may be by local law; but in every instance there 


must also be a referendum in the area affected. 


Section 8. Small Claims and Magis- 
trate Courts.—(continued) 

(2) Jurisdiction. Judges of small 
claims and magistrate courts may is- 
sue process for the arrest of persons 
charged with any offense, act as com- 
mitting magistrates, adjudicate mis- 
demeanor cases, and adjudicate ac- 
tions at law in which the demand 
or value of the property involved, ex- 
clusive of interest, attorneys’ fees and 
costs, does not exceed such amount 
as the legislature may provide by gen- 
eral law. Where the amount claimed 
is within this jurisdictional amount, 
they may adjudicate actions in dis- 
tress for rent and actions for removal 
of tenants for non-payment of rent 
in which there is no question of title 
to real property. If trial by jury be 
demanded by a party to a civil ac- 
tion, he shall deposit such reasonable 
sum as the judge shall fix to secure 
the payment of all costs incurred by 
reason of a jury trial. If trial by jury 
be demanded in a misdemeanor case, 
it shall be transferred to the county 
court for such trial. 

The supreme court shall provide 
by rule for simplified, inexpensive, 
and expeditious proceedings for all 
matters within the civil jurisdiction 
of small claims and magistrate courts. 
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Section 11. Courts of Justices of 
the Peace.—(continued) 

(2) Jurisdiction. The justices of the 
peace shall have jurisdiction in cases 
at law in which the demand or value 
of the property involved does not ex- 
ceed $100.00, and in which the cause 
of action accrued or the defendant re- 
sides in his district; and in such crim- 
inal cases, except felonies, as may 
be prescribed by law, and he shall 
have power to issue process for the 
arrest of all persons charged with fel- 
onies and misdemeanors not within 
his jurisdiction to try, and make the 
same returnable before himself or the 
county judge for examination, dis- 
charge, commitment or bail of the 
accused. Justices of the peace shall 
have the power to hold inquests of 
the dead. Appeal from justices of 
the peace courts in criminal cases may 
be tried de novo under such regula- 
tions as the legislature may prescribe. 
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In such manner and on such condi- 
tions as the legislature may prescribe, 
a municipality may authorize small 
claims and magistrate courts to issue 
process and try persons for violations 
of its ordinances. 


Comment: Because the small claims and magistrate courts are intended to 
serve the convenience of the people of the several counties does not at all 
mean that they are not to be important courts. To the contrary, the judges 
of these new courts will actually exercise greater jurisdiction than is presently 
exercised by the justices of the peace and small claims court judges, and 
civil jurisdiction equal to that of the present county judge in the county 
court. The judges of the proposed small claims and magistrate courts will 
try misdemeanors where trial by jury is not demanded, issue process for the 
arrest of persons charged with any offense, and act as committing magistrates. 

On the civil side, the judges of the proposed small claims and magistrate 
courts will try actions at law within a maximum amount, exclusive of interest, 
attorneys’ fees and costs, to be set by general law. The schedule establishes 
the civil jurisdiction of these courts at $500.00, exclusive of interest, attorneys’ 
fees and costs. In addition, the proposed subsection confers upon the judges 
of the new court the authority to hear landlord and tenant actions, within 
the amount of their civil jurisdiction, provided there is involved no question 
of title to real property. 

Note the provisions regarding trial by jury. If a jury trial is demanded 
in a criminal action the case must be transferred to the county court for dis- 
position. If a jury trial is sought in a civil matter the person so demanding 
must deposit a reasonable sum to cover the cost incurred by reason thereof. 

There is one further manner in which the small claims and magistrate 
courts are intended to serve the convenience of the people of the community. 
It is provided that if the people of any municipality so wish, they may, through 
their properly constituted authorities, arrange for the trial of violations of 
municipal ordinances in the small claims and magistrate court. The Judicial 
Council sees in this provision a long term significance that is of great im- 
portance. This consists in the possibility that if utilized, this provision may 
lead to the creation of a state-wide system of uniform traffic courts in which 
violatiuus of both state and municipal traffic regulations would be treated 
uniformly in an atmosphere designed to create respect for law and the courts. 


Section 8. Small Claims and Magis- Section 11. Courts of Justices of 


trate Courts.—(continued) 

(3) Constables. The legislature may 
by special act provide for a constable 
in any small claims and magistrate 
court district, provided that any act 
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the Peace.—(continued) 

(3) Constables. A constable shall be 
elected by the registered voters in 
each justice’s district, who shall per- 
form such duties, and under such 
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creating or abolishing the office of regulations as may be prescribed by 
constable shall be subject to a county- law. 

wide referendum. Each constable 

shall be elected by the qualified elec- 

tors of the district he serves in the 

same manner as other state and coun- 

ty officials to serve a term of four 

years. He shall perform such duties 

as prescribed by law and receive such 

salary as provided by law. 


Comment: The principal effect of this subsection is to retain the office of 
constable, and this is a departure from previous versions of the Council’s pro- 
posals under which this office would have stood abolished. It differs in one 
material respect from the provision of the present Article V which deals with 
the office of constables. The present provision specifies that there must be a 
constable for each justice district, with the result that the office of constable 
cannot now be abolished without also abolishing the office of justice of the 
peace for that particular district. The proposed wording would permit the 
abolition of the office of constable independently of the office of justice of the 
peace. This may be done by special act; however, there must also be a county- 
wide referendum on the matter, as is presently the case. 


Section 8. Small Claims and Magis- 
trate Courts.—(continued) 

(4) Name of court. The legislature NO COMPARABLE SECTION. 
may change the name of this class 
of courts. 


Comment: It has not proved possible to suggest a name for the court dealt 
with by Section 8 of the proposed article that would win the unanimous and 
enthusiastic approval of all affected groups. “Small Claims and Magistrate 
Court” was the name which came closest to winning approval by concensus, 
but it fell rather short of winning complete acceptance. In addition to the 
difficulty that has thus far been encountered in selecting an appropriate name 
for this important class of court, there is the added consideration that this 
is precisely the class of court in which there is likely to be the greatest public 
interest — at least, it is here that most people will have their only direct con- 
tact with the judicial system of the state. With all of these considerations 
in mind, the Judicial Council has decided to use the name that had the sup- 
port of the greatest consensus, but to leave the way open for the legislature 
to change the name of this “class of courts,” though not, of course, the indi- 
vidual court of any given county. In the opinion of the Judicial Council, it 
would be intolerable for this popular court to be referred to by different 
titles in the different counties. 
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Section 9. Legislature may provide 
additional judges._In order to pro- 
mote the efficient administration of 
justice, the legislature may provide 
for judges in addition to those author- 
‘end by this article for any court ex- 
cept the supreme court, except that 
no additional judge shall be provided 
unless a majority of the judges of the 
court affected shall certify in a man- 
ner provided by law that there is a 
paca pie for such additional NO COMPARABLE SECTION. 
judge, and unless the legislature after 
study shall find in its enactment that 
the factors affecting the business of 
such court have created a permanent 
need therefor. However, in no event 
shall more than seven (7) judges be 
authorized for any district court of 
appeal. Upon a subsequent finding 
that changed conditions have elimi- 
nated the need for such additional 
judge, the legislature may reduce the 
number of additional judges, provided 
that the term of no incumbent is af- 
fected thereby. In arriving at such 
findings, the legislature shall consider 
such factors as the geographic area 
served by the court, population and 
population trends, transient popula- 
tion, caseload, backlog of cases, trends 
in litigation, the nature of litigation 
coming before the court, and eco- 
nomic conditions in the area served 
by the court. 


Comment: Up to the present, the legislature has been tied to population 
formulas in providing additional judges for the basic trial courts and pro- 
hibited altogether from providing additional judges for the district courts 
of appeal. Unfortunately, however, population increase is not, of itself, a 
completely adequate measure of the need for additional judicial services. 
The true criterion is increased litigation, and population is only one of the 
factors that affect the amount of litigation in a given area, albeit perhaps one 
of the most important. 

This inadequacy of population formulas to indicate accurately the need 
for additional judicial services has had an unfortunate consequence, for in 
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the face of this inflexible limitation upon its authority to provide for new 
judges, the legislature has had no alternative but to create new courts and 
new judgeships and to vest in them fragments of the jurisdiction originally 
intended for the circuit court. In this manner was created the present hodge- 
podge system of trial courts, the elimination of which is a primary objective 
of the proposed article. It should be emphasized, however, that the proposed 
section does not really increase the authority of the legislature to create new 
judgeships, for under its present unlimited power to create additional courts 
it also has unlimited power to create judgeships for such courts. What it does 
do is to enable and require additional judgeships to be added to the existing 
courts of the basic court system here proposed. 

In view of the provisions of subsection 12(3), below, however, it was 
deemed advisable to erect a safeguard against future undue public criticism 
of the legislature as a result of future action under this section. This was ac- 
complished by specifying that each increase in the number of judges, under 
this section, should have the prior approval of the majority of the judges of 


the court involved. 


Section 10. State attorneys and 
county prosecuting attorneys.— 

(1) In each judicial circuit a state 
attorney shall be elected by the quali- 
fied electors of that circuit, in the 
same manner as other state and coun- 
ty officials, to serve a term of four 
years and fulfill duties prescribed by 
law. 

(2) Except as hereinafter provided, 
the legislature shall provide for the 
prosecution of all misdemeanors in 
each county by a county prosecuting 
attorney elected in the same manner 
as other state and county officials to 
serve a term of four years, or by an 
attorney employed for such purpose 
by the board of county commissioners. 

(3) The legislature may abolish the 
office of county prosecuting attorney 
in any county, in which event the 
state attorney shall be responsible for 
the prosecution of all crimes in the 
county. 

(4) The legislature may authorize 
the state attorney of any judicial cir- 
cuit to appoint the assistant state at- 
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Section 6. Circuit courts. — (con- 
tinued) 

(6) State attorneys. In each judicial 
circuit a state attorney shall be elect- 
ed by the qualified electors of that 
circuit in the same manner as other 
state and county officials, to serve a 
term of four years and to fulfill duties 
prescribed by law. 

Note: The following are pertinent 
portions of comparable sections of ex- 
isting constitution: 

Section 8. County courts; organiza- 
tion and officers.— 

Section 9. Criminal courts of rec- 
ord. (4) prosecuting attorney; term. 

Section 8. State attorney eligible for 
appointment as county solicitor. 

See Also 

Section 9B. Dade County, State at- 
torney as prosecuting attorney, crimi- 
nal court of record, 

and 

Section 9C. Hillsborough County, 
state attorney as prosecuting attor- 
ney criminal court of record. 
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torneys authorized by law for the 
respective circuit and the county pros- 
ecuting attorney of any county to ap- 
point the assistant county prosecuting 
attorneys authorized by law for the 
respective county. The legislature 
may provide that assistant state at- 
torneys and assistant county prosecut- 
ing attorneys may be vested with all 
of the authority and be authorized 
to perform all of the duties of state 
attorneys and county prosecuting at- 
torneys, respectively, including the 
swearing and filing of informations. 
(5) State attorneys, assistant state 
attorneys, county prosecuting attor- 
neys, and assistant county prosecuting 
attorneys shall be members in good 
standing of the bar of Florida, and 
they shall be paid salaries as provided 
by law. 
Comment: Although the ideal arrangement would call for all responsibility 
for the prosecution of crime in each circuit to be consolidated in the state 
attorney (Dade and Hillsborough Counties have already achieved this ideal 
and their arrangements will be preserved in the schedule to the proposed 
article), the Judicial Council has become convinced that the ideal is not at- 
tainable on a state-wide basis at the present time. Consequently, what it 
has done is to draft a section on prosecuting officers that will leave existing 
arrangements substantially undisturbed but leave the way open for the attain- 
ment of the ideal on a local option basis. This option is contained in the third 
paragraph of the section, which authorizes the legislature to abolish the 
office of county prosecuting attorney in any county, with that officer’s respon- 
sibilities for the prosecution of crime thereafter being vested in the state 
attorney. Since the legislature may accomplish this in any county, it follows 
that the consolidation may be accomplished by a local act. 
A somewhat different choice of action is presented in the seven counties 
of the state in which there is presently a criminal court of record. There is 
a county socilitor for each of those courts, and the schedule to the proposed 
article continues those offices until abolished by the legislature. It results, 
then, that there are three possible courses of action open to the legislature 
in those counties: (1) Leave the existing arrangement intact, with the county 
solicitor trying all crimes not capital in those counties and the state attorney 
trying capital crimes only; (2) abolish the office of county solicitor and create 
the office of county prosecuting attorney to try misdemeanors only, with all 
felonies then being prosecuted by the state attorney; or (3) abolish the office 
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of county solicitor and vest all responsibility for the prosecution of crime in 
that county in the state attorney. 

The proposed section also contains three other changes of some substance. 
One is to authorize the legislature to permit state attorneys and county prose- 
cuting attorneys to appoint their own assistants in any judicial circuit or 
county, respectively. The need for such authorization results from the require- 
ment of Article III, Section 27 of the Florida Constitution that all public 
officers either be popularly elected or appointed by the governor. Actually, 
earlier versions of the proposed article would have authorized such appoint- 
ments directly. However, the Council has come to the view that the desired 
arrangement can be more quickly achieved on a county by county basis, by 
legislation. A comparable provision is inserted in the schedule for county 
socilitors. 

Another substantial change contained in this section is that which author- 
izes the legislature to provide that assistant state attorneys and assistant county 
prosecuting attorneys can exercise all of the functions of the state attorney 
and the county prosecuting attorney, respectively. The object here is to provide 
for the carrying on of the essential functions of these offices during period 
in which the prosecuting officers are absent or otherwise incapacitated. The 
necessity for such constitutional authorization results from an opinion of the 
Florida Supreme Court [State ex rel. Ricks v. Davidson, 121 Fla. 196, 163 So. 
588 (1935)] construing Section 10 of the Declaration of Rights as requiring 
all informations to be sworn to and signed by the prosecuting officer of the 
court having jurisdiction. A comparable provision is included in the schedule 
for county solicitors. 

The final change referred to is contained in the last paragraph of the 
section and requires, (1) that state attorneys, county prosecuting attorneys, 
and their respective assistants must be members in good standing of the bar 
and (2) that the compensation of these officers will hereafter be in the form 


of salary and not fees. Again, comparable provision is made in the schedule 
for county solicitors. 


Section 11. Clerk of circuit court. Section 6. Circuit courts. — (contin- 
(1) Clerk of circuit court. In each ued) 
county a clerk of the circuit court, (7) Clerks of the circuit court. In 


who shall also be clerk of the board each county a clerk of the circuit 
of county commissioners, recorder, court, who shall also be clerk of the 
and ex-officio auditor of the county, board of county commissioners, re- 
shall be elected by the qualified elec- corder and ex-officio auditor of the 
tors of that county in the same man- county, shall be elected by the quali- 
ner as other state and county officials, fied electors of that county in the 
to serve a term of four years and to same manner as other state and coun- 


fulfill duties prescribed by law. ty officials, to serve a term of four 
years and to fulfill duties prescribed 
NOTE: NO CHANGE. by law. 
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(2) Clerk of the county court. There 
shall be a clerk of each county court, 
who shall be elected or appointed as 
provided by the legislature by special 
or general law, and whose duties and 
compensation shall be prescribed by 
law. In any county, the legislature 
may provide that the clerk of the cir- 
cuit court shall also serve as clerk of 
the county court or that the county 
judge may act as ex-officio clerk of 
the county court. 


Section 9. Criminal courts of rec- 
ord. 

(7) Clerk. The clerk of said court 
shall be elected by the electors of the 
county in which the court is held and 
shall hold office for four years, and 
his compensation shall be fixed by 
law. He shall also be clerk of the 
county court. The sheriff of the 
county shall be the executive officer 
of said court, and his duties and fees 
shall be fixed by law. 


NOTE: Chap. 33.04 provides that the clerk of the criminal court of record 
shall be the clerk of the civil court of record. 


Comment: Paragraph (1) retains the present clerk of the circuit court in 
the identical wording of the existing provision of Article V. 

Paragraph (2) would permit the attainment of a previous recommenda- 
tion of the Judicial Council on a local option basis. In earlier drafts of its 
proposals the Council has recommended that there be a single clerk for all 
of the trial courts within each county. Under the proposed subsection, the 
legislature is authorized to provide in any county that the clerk of the circuit 
court shall also serve as the clerk of the county court. This could be accom- 
plished by local act, and such a consolidation would have the beneficial effects 
of providing a single repository for the records of both courts in the particular 
county and also of permitting the simplification of filing procedures. 

The provision authorizing the legislature to make the county judge ex- 
officio clerk of the county court is only intended to perpetuate what is a present 


practice. 


Section 12. Eligibility requirements 
for justices and judges. — 

(1) All justices and judges must be 
citizens of the United States and 
of this state, and no person shall be 
eligible for the office of: 

(a) Justice of the supreme court or 
judge of district court of appeal un- 
less he is and has been for the pre- 
ceding ten years a member in good 
standing of the bar of Florida. Judges 
of district courts of appeal must have 
resided in their respective appellate 
districts for at least one year. 
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Section 13. Eligibility requirements 
for justices and judges. — 

No person shall be eligible for the 
office of justice of the supreme court 
or judge of a district court of appeal 
unless he is a citizen of this state, and, 
unless he is, at the time, a member of 
The Florida Bar in good standing and 
for at least ten years has been a mem- 
ber of the bar of Florida; and no per- 
son shall be eligible for the office of 
judge of a circuit court or criminal 
court of record who is not twenty-five 
years of age and a member of the 
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(b) Judge of the circuit court, in- 
cluding the family and children’s and 
probate divisions thereof, or judge of 
a family and children’s court unless 
he is and has been for the preceding 
five years a member in good standing 
of the bar of Florida and a resident of 
the area served by the court or divi- 
sion for at least one year. 


bar of Florida. Any senator or 
member of the house of represen- 
tatives otherwise qualified shall be 
eligible for appointment or election to 
any judicial office which may have 
been created, or the emoluments 
whereof may have been increased 
during the time for which he was 
elected. 


(c) Judge of the county court or 
small claims and magistrate court in 
a county having at least 50,000 popu- 
lation according to the last census 
authorized by law, unless he is and 
has been for the preceding three 
years a member in good standing of 
the bar of Florida and a resident of 
the county for at least one year. 


Comment: Is is proposed that the requirement of United States citizenship 
be added for all judges, whereas only state citizenship is now required. In 
addition, several changes are proposed for the qualifications applying to 
specific judicial offices. Thus, a year’s residence in the respective appellate 
district is proposed for judges of the district courts of appeal. The obvious 
purpose here is to prevent the appointment of persons from outside the district. 

Another change of some importance is proposed for judges of the circuit 
courts, and its purpose is to correct what appears to be an oversight in the 
existing provision. The present provision of Article V requires attainment of 
age twenty-five for circuit judges, but does not contain any requirement of 
professional experience, other than membership in the bar. The proposal here 
is to delete the age requirement and to substitute for it a requirement of five 
years experience as a member of the bar. Of course, this requirement indi- 
rectly imposes approximately the same age requirement as does the existing 
provision, since there is a minimum age for admission to the bar. The same 
qualifications will be required of judges of family and children’s courts as for 
circuit judges. 

The provision of paragraph (c) requiring bar membership for judges of 
county courts and of small claims and magistrate courts in counties having at 
least fifty thousand population has had something of an historic evolution. 
Originally, the Council recommended that bar membership be required for 
all county judges and that it be left to the legislature to impose the same 
requirement for judges of small claims and magistrate courts, on a county by 
county basis. It was protested, however, that this requirement was not realistic 
as applied to those Florida counties in which there are few if any resident 
attorneys and that this was a matter better left for subsequent legislative 
action. 
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On reconsideration of the matter, however, the Council concluded that 
bar membership was a desirable and reasonable requirement for both of these 
classes of judicial officer in the more populous counties of the state, even 
though it might best be left for future legislative imposition in the more thinly 
populated counties. This is what the proposed paragraph (c) does. It should 
perhaps be pointed out, however, that the requirement of bar membership is 
less an innovation as applied to judges of the proposed county courts than 
might be supposed, since the same requirement is already operative with 
respect to most of the present categories of judges that will go to make up the 
new county court. Moreover, the requirement places no hardship on present 
county judges who do not happen to be lawyers, since the schedule to this 
article provides for their continued eligibility to succeed themselves. (See 
Section 21(14), below). One year’s residence in the county is also required 
for county judges and judges of small claims and magistrate courts in counties 
having in excess of 50,000 population. 


Section 12. Eligibility requirements 
for justices and judges. — (continued) 
(2) In any county having less than 
fifty thousand population according to 
the last census authorized by law, the NO COMPARABLE SECTION. 
legislature may require the judges of 
the county court and of the small 
claims and magistrate court to be 
members in good standing of the bar 
of Florida. 


Comment: The authorization to the legislature that is contained in this 
subsection is permissive and has for its purpose the encouragement of an 


orderly and progressive improvement of the judicial personnel in the courts 
affected. 


(3) No senator or member of the 
house of representatives otherwise 
qualified shall be considered ineligi- 
ble for appointment or election to any 
office provided for in this article and 
schedule on the sole ground that the 
office may have been created or its 
emoluments increased during his term 
as a legislator. 


Comment: This subsection has been altered to extend its terms to all offices 
provided for in this article and schedule. In practical terms, this means the 
inclusion of offices of clerk and prosecuting officer. 
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Section 13. Vacancies in judicial of- 
fices; how filled. — When the office of 
any judge shall become vacant from 
any cause, the successor to fill such 
vacancy shall be appointed by the 
governor for the full remainder of the 
unexpired term of the justice or judge 
whose death, resignation, retirement 
or removal for any cause created such 


Section 14. Vacancies in judicial of- 
fices; how filled. — When the office of 
any judge shall become vacant from 
any cause, the successor to fill such 
vacancy shall be appointed or elected 
only for the unexpired term of the 
judge whose death, resignation, retire- 
ment or other cause created such va- 
cancy. 


vacancy. Whenever an_ additional 
judge is provided by law, he shall be 
appointed by the governor to serve for 
the full remaining term of the class 
of judges, or group within a class, in 
the case of judges of district courts of 
appeal, to which the appointment is 
made. 


Comment: The proposed section introduces only one change. This is the 
provision that all appointments to fill vacancies in judicial office, including 
those resulting from the creation of new judgeships, shall be for the full 
remaining term of the class of judges, or group within a class, in the case of 
judges of district courts of appeal, to which the appointment is made, whether 
or not there is an intervening general election. 

It is true that this amounts to treating judges differently from other elected 
officials, but this is justified by differences in the nature of their offices. Can- 
didates for political office base their appeal to the electorate partly on the 
quality of their past performance, especially if they are incumbents in the 
office, but primarily upon promises as to future actions in the various areas of 
public policy. The candidate for judicial office can make no such appeal. He 
may promise to dispense impartial justice in accordance with the law as he 
understands it. But this is only what the public has every right to expect of 
every judge. In the main, the candidate for judicial office must rest his appeal 
to the electorate upon his past conduct in judicial office. The proposed section 
only attempts to assure that the judge newly appointed to judicial office shall 
have a reasonable period of time in which to compile a record in office before 
he is forced to face election. 

These same considerations can also be viewed in another way. They also 
suggest that the proposed change should make it easier than now to interest 
highly qualified men in coming to the bench. In any event, it seems reasonable 
to assume that some qualified men, who would usually be successful practi- 
tioners of the law, would be reluctant to make the sacrifice involved in aban- 
doning their practice if they knew that they were to face election before having 
an opportunity to compile a record in judicial office. 
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Section 14. Election of justices and 
judges; terms of office. — Justices and 
judges shall be elected by the quali- 
fied electors of the area served by the 
court to which they seek election, as 
other state and county officials are 
elected, provided that the judges of 
family and children’s divisions and 
probate divisions of the circuit courts 
shall be elected to their respective di- 
visions by the electors of only the 
county or counties served by that di- 
vision. The term of office for justices 
and judges shall be six years, except 
that the term for judges of small 
claims and magistrate courts shall be 
four years. 


Comment: This provision carries forward the requirement of election by the 
electors of the area actually served by the court to which election is sought. 
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Section 15. Election of judges. — 
Circuit judges shall be elected by the 
qualified electors of the respective ju- 
dicial circuits as other state and coun- 
ty officials are elected. 

Judges of district courts of appeal 
shall be elected by the qualified elec- 
tors of their respective districts as 
other state and county officials are 
elected. 

Judges of the supreme court shall 
be elected by the qualified electors of 
the state as other state and county 
officials are elected. 

The judges of district courts of ap- 
peal identified as belonging to Group 
“A” shall be elected in 1958 and every 
six years thereafter; those identified 
as belonging to Group “B” shall be 
elected in 1960 and every six years 
thereafter; and those identified as be- 
longing to Group “C” shall be elected 
in 1962 and every six years thereafter. 

Election of circuit judges shall be 
held in the year 1960 and every six 
years thereafter. 

Two justices of the supreme court 
shall be elected in 1958 and every six 
years thereafter; three justices of the 
supreme court shall be elected in 1960 
and every six years thereafter; two 
justices of the supreme court shall be 
elected in 1962 and every six years 
thereafter. 

Such elected justices and judges 
shall take office on the first Monday in 
the following January. 

Section 16. Terms of office of cer- 
tain judges. — The terms of office of 
justices of the supreme court, judges 
of district courts of appeal, and cir- 
cuit judges shall be six years. 
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Thus, it is specified that the judge of a family and children’s or probate divi- 
sion of a circuit court is to stand for election in only the county or counties 
which are actually served by the division. 

Existing statutory provisions governing the time of election for the various 
classes of trial court judges, and for groups within classes in the case of appel- 
late judges, are considered to be adequate; consequently, the detailed provi- 
sions concerning these matters which clutter up existing Article V have been 
omitted. 

It is out of recognition of the increased importance of the county courts 
that the terms for the judges of those courts have been increased to six years 
instead of the present four. Judges of small claims and magistrate courts will 
serve for four-year terms. 


Section 15. Retirement and im- 
peachment of justices and judges. — 
Notwithstanding the provisions of 
this article relating to terms of office, 
the following shall apply: 

(1) All justices and judges shall 
automatically retire at age seventy 
(70). 

(NO CHANGE.) 

(2) The commission described be- 
low may, subject to general rules of 
procedure to be established by the 
commission and after due notice and 
hearing, retire any justice or judge for 
disability, at retirement pay to be 
fixed by law, which shall not be less 
than two-thirds of his then compensa- 
tion if he has served for at least ten 
years. 

In like manner, the commission may 
entertain charges of misdemeanor in 
office against any judge or justice sub- 
ject to impeachment. If the legislature 
is in regular session at tie time of the 
filing of any such charge showing 
probable cause for impeachment, or if 
it is scheduled to convene in regular 
session within ninety (90) days, such 
charges shall be delivered forthwith 
to the Secretary of State, who shall, 
at the earliest opportunity, cause the 
same to be laid before the House of 
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Representatives for consideration. At 
other times, the said commission 
shall, after due notice and full hearing 
to the judge or justice charged, con- 
sider the charge and determine 
whether articles of impeachment shall 
be preferred. Upon the affirmative 
vote of not less than five members of 
the commission, articles of impeach- 
ment may be preferred and certified 
to the Senate to be tried as other im- 
peachments are tried, and the Presi- 
dent of the Senate shall thereupon 
convene the Senate into special ses- 
sion within sixty (60) days for the 
purpose of trying the impeachment. 

Whenever articles of impeachment 
are preferred against a justice or 
judge, he shall be suspended from his 
judicial duties until such time as he 
shall be acquitted of the charges 
against him, provided that in the 
event of impeachment being preferred 
by the commission described herein, 
acquittal shall be deemed to result 
from the lapse of six months’ time 
after the voting of articles of im- 
peachment without conviction having 
been voted, unless the Senate shall 
determine that its failure to act in the 
premises has been due to causes rea- 
sonably attributable to the accused 
justice or judge. However, whether 
the articles of impeachment shall 
have originated with the House of 
Representatives or with the commis- 
sion, the impeached justice or judge 
shall continue to receive his regular 
compensation until such time as he 
shall either stand convicted or his 
term of office shall expire, whichever 
is sooner. 

Such retirement or impeachment 
shall be adjudged by a commission to 
be composed of one justice of the su- 
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Section 17. Retirement, suspension 
and removal of judges. — Notwith- 
standing the provisions of this article 
relating to terms of office: 

(1) All justices and judges shall 
automatically retire at age 70. 

(2) Subject to rules of procedure 
to be established by the supreme 
court, and after notice and hearing, 
any justice or judge may be retired 
for disability at retirement pay to be 
fixed by law, which shall not be less 
than two-thirds of his then compen- 
sation if he has served for ten years 
or more, by a commission composed 
of one justice of the supreme court, to 
be selected by that court, two judges 
of the district court of appeal to be 
selected by the judges of said district 
courts of appeal, and two circuit 
judges and two county judges to be 
selected by the supreme court. 
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preme court, other than the chief jus- 
tice, two judges of the district courts 
of appeal, two circuit judges, and two 
county court judges, all to be selected 
by the judges of their respective 
courts in a manner provided by law. 
The members of said commission shall 
serve for terms of two years, except 
that members selected to fill vacan- 
cies shall serve for the unexpired 
terms. The clerk of the supreme court 
shall be ex officio clerk of the com- 
mission. 

Selections of members of the com- 
mission shall be made prior to and 
effective on the first Monday in Octo- 
ber, 1963, and every two years there- 
after. As soon as practicable, and not 
more than 60 days subsequent to the 
said effective date of such selections, 
the clerk of the commission shall con- 
vene the commission into session for 
its organization, selection of a chair- 
man, and the transaction of such other 
business pertinent thereto. 


Comment: Except as it relates to automatic retirement at age 70, and to 
retirement for disability, this is an entirely new section. Its more important 
innovations include a procedure for the impeachment and suspension between 
legislative sessions of justices and judges who are charged with misdemeanors 
in office and also rather far-reaching changes in the character of the commis- 
sion that will have the responsibility for adjudicating both disability retirement 
and impeachment. 

The provision relating to the impeachment of justices and judges had its 
origin in a request to the Judicial Council by the chairman of the Constitu- 
tional Amendments Committee of the 1957 House of Representatives. The 
request was for a recommendation from the Council concerning a means of 
attaining interim suspension of supreme court justices or judges of district 
courts of appeal or circuit courts who are charged with misdemeanors in office 
between sessions of the legislature. After long and careful consideration of 
the problems involved, and after thorough consultation with representatives of 
the various groups of judges that will be affected, the Council came up with 
the procedure that is set forth in the section under discussion. 

The proposed plan for interim removal of judges has several interesting 
features. For one thing, instead of being cumulative to the existing avenue 
for the removal of judges from office — removal by impeachment — it is incor- 
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porated into it. In those instances upon which the commission established by 
this section considers a charge of misdemeanor in office, it will stand in pre- 
cisely the same position as that in which the House of Representatives tradi- 
tionally stands when it is deliberating whether to vote articles of impeachment. 
And, as is the case with the House, the product of the commission’s delibera- 
tions, assuming that a prima facie case is made out, is a voting of articles of 
impeachment, which are then to be tried by the senate just as other impeach- 
ments are tried. 

However, there is a deliberate effort to avoid encroaching upon the tradi- 
tional domain of the House of Representatives, in that it is provided that 
charges filed with the commission either during a regular legislative session, 
or within ninety days of its convening, are simply filed with the Secretary of 
State for submission to the House of Representatives. At other times, the com- 
mission will itself proceed to consider such charges. 

A commission vote to impeach results in the automatic suspension of 
the accused judge, and he remains in suspended status until such time as 
he is acquitted by the senate. However, out of recognition of the financial 
plight of the accused judge who — precisely because he is a judge —is pro- 
hibited from practicing law, provision is made for him to continue to receive 
his regular compensation until such time as he shall either stand convicted 
or his term of office shall expire, whichever is sooner, and this is the case 
whether impeachment is voted by the commission or by the House of Repre- 
sentatives. 

A special effort has been made to assure that a justice or judge who is 
impeached by the commission will receive a speedy trial before the Senate. 
Thus, since the Legislature will never be in session on those occasions upon 
which the commission may prefer articles of impeachment, it is provided that 
the articles are to be filed with the president of the senate and that officer 
is to call the senate into special session within sixty days for the purpose of 
trying the impeachment. A second safeguard to speedy trial consists of the 
provision that failure of the senate to convict within six months shall result 
in the automatic acquittal of the accused justice or judge. However, the senate 
may extend this time upon a determination that its failure to act within the 
specified period can reasonably be attributed to the accused justice or judge. 

Although the membership of the commission that will adjudicate such 
retirement for disability or impeachment remains the same as provided in the 
existing article, quite substantial changes are nonetheless made in the charac- 

ter of the commission itself. For one thing, it is freed from the rule-making 
power of the supreme court and will operate in accordance with its own rules. 
And in another way, too, the influence of the supreme court is diminished, 
as compared to the present arrangement; for henceforth the representatives 
of the circuit judges and of the county court judges will be selected by the 
judges of those respective courts instead of by the supreme court, as now. 
Finally, the most important of the changes which are being wrought in the 
character of the commission is the fact that it is being made a continuing 
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body, rather than an ad hoc body that is called together to consider each 
individual charge and then discharged. This change, which has far-reaching 
implications for the appearance of impartiality, is being accomplished by the 
simple expedient of providing that the members of the commission will serve 
for specified terms of two years, with appointments to fill vacancies contin- 


uing through the unexpired terms. 

Section 15. Retirement and im- 
peachment of justices and judges.— 
(continued ) 

(3) Justices of the supreme court 
and judges of district courts of appeal 
and circuit courts shall be liable to 
impeachment for any misdemeanor in 
office in the same manner as the gov- 
ernor and other administrative officers 
of the executive department. 

NOTE: NO CHANGE IN _ SUB- 

STANCE. 


Section 17. Retirement, suspension 
and removal of judges (continued) 

(3) Any justice of the supreme 
court, judge of the district court of 
appeal, or circuit judge shall be liable 
to impeachment for any misdemeanor 
in office. 


Section 16. Prohibited activities of 
judges. — Justices of the supreme 
court and judges of the district courts 
of appeal and circuit courts shall de- 
vote full time to their judicial duties 
and they shall not engage in the 
practice of law, hold any other office 
or position of profit under this state 
or the United States, or hold office in 
any political party. For purposes of 
this section, compensation for services 
in the state militia or in the armed 
forces of the United States or other 
defense agencies recognized by the 
supreme court shall not be deemed 
profit. 

The legislature may impose any 
similar prohibitions with respect to 
judges of the other courts. 


Section 18. Prohibited activities of 
judges. — Justices of the supreme 
court, judges of district courts of ap- 
peal and circuit judges shall devote 
full time to their judicial duties, shall 
not engage in the practice of law or 
hold any office or position of profit 
under this state or any office of profit 
under the United States, and shall not 
hold office in any political party. 

Compensation for service in the 
state militia or the armed forces of 
the United States or other defense 
agencies recognized by the supreme 
court for such periods of time as may 
be determined by the supreme court 
shall not be deemed profit. 


Comment: This section is substantially similar to the corresponding section 
of the present article. Its only change is to authorize the legislature to extend 
prohibitions similar to those here imposed to judges of the county courts or 
of the small claims and magistrate courts, in any county. Ideally, of course, 
all judges would devote full time to their judicial duties and refrain from prac- 
ticing law, holding positions of profit, and so forth. The proposed section 
merely authorizes the legislature to move toward this ideal as conditions in 
the individual counties warrant. 
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Section 17. Judicial salaries and ex- 
penses. — All justices and judges shall 
receive salaries provided by law, and 
such salaries may be supplemented by 
any county or counties when author- 
ized by the legislature. In addition, 
judges of county courts and of small 
claims and magistrate courts may be 
compensated for any non-judicial 
services as may be provided by law. 

A retired justice or judge who is 
assigned to active judicial service by 
the supreme court or by the chief 
judge of a district court of appeal 
shall receive as additional compensa- 
tion the difference between his normal 
retirement benefits and the compen- 
sation from both state and county 
sources that is received by the other 
members of the court to which he is 
assigned. 

All judicial officers shall be reim- 
bursed for such actual and necessary 
expenses as may be authorized by 
law. 

The salaries of judicial officers shall 
not be diminished during the terms 
for which they were elected or ap- 
pointed, unless as part of a general 
reduction of salaries applying uni- 
formly to all salaried officers and em- 
ployees of the state. 


Section 19. Judicial salaries and 
expenses. — Justices of the supreme 
court and judges of all other courts 
shall receive for their services salaries 
or compensation provided by law. A 
retired justice or judge assigned to 
active judicial service shall, while so 
serving, receive as additional compen- 
sation the difference between his re- 
tirement benefits and the compensa- 
tion applicable to such service. 
Salaries of circuit judges may be 
supplemented in any county or coun- 
ties when authorized by law. Judicial 
officers shall be paid such actual and 
necessary expenses as may be author- 
ized by law. 


Comment: Under the proposed section, all justices and judges will receive 
salaries for their judicial services, which salaries may be supplemented by 
individual counties if authorized by the legislature. The provision authorizing 
additional compensation for judges of the county courts and the small claims 
and magistrate courts is intended to cover the fee-compensated non-judicial 
activities of those courts. Note, however, that this is left to the future control 
of the legislature. 

The proposed section seeks to clarify the matter of the compensation to 
be received by a retired justice or judge who is temporarily called to active 
service. It provides that he is entitled to the difference between his normal 
retirement benefits (i.e., the amount to which he is entitled, without consider- 
ation of any reduction that he may have accepted through the adoption of one 
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of the optional plans, as when a judge chooses to receive a reduced amount so 
that when he dies his widow may continue to receive some income) and the 
full compensation received by judges of the court to which he is assigned. 
“Full compensation” is specified in order to assure that the amount of any 
county supplement will be included in the calculation. Note, however, that it 
is specified that it is only when such temporary duty has been ordered either 
by the supreme court or by the chief judge of a district court of appeal that 
such extra compensation is authorized hereunder. This reflects the provision 
in Section 2, above, authorizing retired circuit judges to accept assignments 
to temporary duty from the presiding judge of the circuit, provided they con- 
sent to serve without extra compensation from the state. 

The proposed section also provides that no judicial officer’s salary may 
be diminished during the term for which he is elected or appointed, unless by 
general law applying to all salaried employees of the state. This provision is 
intended especially to prevent the situation from occurring in which a suc- 
cessful attorney may be persuaded to give up a lucrative law practice in order 
to accept the lower but relatively certain compensation of a judgeship, only 
to have that compensation reduced after he has assumed the office. It is not 
suggested here that this has actually happened in Florida. It is suggested here 
that there should be a constitutional prohibition against its happening. Not only 
are the individuals involved entitled to this assurance, but such a provision 
should also make it easier to induce highly qualified persons to accept judicial 
office. Of course, it should be understood that the provision is not intended to 
immunize judicial office against all salary reductions. Thus, it certainly does 
not prevent a reduction that is part of a general reduction affecting all salaried 
employees of the state or even against a reduction that will go into effect at the 
end of a regular term of office. 

Because of a sudden transition from compensation by fees to compensa- 
tion by salary would be likely to have unfortunate budgetary repercussions 
at the county level, it is provided in the schedule to the proposed article [see 
subparagraph (2) of Section 21] that the above section and also certain other 
sections requiring the same transition shall become effective at the beginning 
of the county fiscal year (October 1) in 1965. However, counties are author- 
ized to effect the transition to salaries before that date if they so desire. 


Section 18. Reports of suggested 
improvements in the laws. —It shall 
be the duty of the judges of the cir- 
cuit courts and of the county courts to 
report to the attorney general at least 
thirty days before each session of the 
legislature such defects in the laws as 
may have been brought to their atten- 
tion, and to suggest such amendments 
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Section 6. Circuit courts — 

(5) Recommendation to Attorney 
General; report to the legislature. It 
shall be the duty of the judges of the 
circuit courts to report to the attorney 
general at least thirty days before 
each session of the legislature such 
defects in the laws as may have been 
brought to their attention, and to 


THE FLORIDA BAR JOURNAL 


Section 18 
* 
Ed 
‘ 


Sections 19, 20 


Proposed Section 


Existing Comparable Section(s) 


or additional legislation as may be 
deemed necessary. The attorney gen- 
eral shall assemble the recommenda- 
tions and forward them to the legis- 
lature. 


Comment: This section is substantially 


include judges of the county courts. 


unchanged except for its extension to 


suggest such amendments or addi- 
tional legislation as may be deemed 
necessary. The attorney general shall 
report to the legislature at each ses- 
sion such legislation as he may deem 
advisable. 


Section 19. Juries. — Except as oth- 
erwise provided in this constitution, 
the number of jurors for trial of causes 
in any court may be fixed by. general 
law but shall not be less than six, pro- 
vided that the parties to a cause may 
stipulate for trial by a lesser number. 


Section 22. Juries. — The number of 
jurors for trial of causes in any court 
may be fixed by law but shall not be 


less than six in any case. 


Comment: The change contained in this proposed section contemplates a great 
saving in time, expense and judicial labor. It allows the parties to stipulate that 
their cause may be tried by a lesser number of jurors than provided for by 
law. Thus, if towards the end of an extensive trial one of the jurors becomes 
disabled for some reason, instead of having to have a new trial, the parties 
could stipulate to continue the trial on the remaining number of jurors. This 
provision does not apply when some other section of the constitution calls for 
a certain number of jurors, as where it calls for twelve jurors in eminent 


domain proceedings. 


Section 20. Admission and discipline 
of attorneys.—The supreme court 
shall have exclusive jurisdiction over 
the admission to the practice of law 
and the discipline of persons ad- 
mitted. It may provide for an agency 
to handle admissions subject to its 
supervision. It may also provide for 
the handling of disciplinary matters 
in the circuit courts and the district 
courts of appeal, or by commissions 
consisting of members of the bar to 
be designated by it, the supreme 
court, subject to its supervision and 
review. 


NOTE: NO CHANGE. 


Section 23. Admission and discipline 
of attorneys.— The supreme court 
shall have exclusive jurisdiction over 
the admission to the practice of law 
and the discipline of persons ad- 
mitted. It may provide for an agency 
to handle admissions subject to its 
supervision. It may also provide for 
the handling of disciplinary matters 
in the circuit courts and the district 
courts of appeal, or by commissions 
consisting of members of the bar to 
be designated by it, the supreme 
court, subject to its supervision and 
review. 
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SECTION 21. Schedule. — 

(1) Except as otherwise provided in this schedule, this article shall 
become effective on the first day of July, 1963, and it shall replace all of 
Article V and supersede any other provisions of the present Constitution of 
Florida in conflict herewith. 

(2) The provisions of Section 10, subparagraph (5); Section 17; Section 
21, subparagraphs (17)(b) and (c); and Section 21, subparagraph 21, of 
this article and schedule, requiring that all judicial officers, prosecuting offi- 
cers, and constables be paid by salary instead of by fees, shall not become 
effective until the first day of October, 1965, provided that any county may 
comply with those provisions at any time prior to that date. 

(3) The provisions of this article relating to eligibility for office shall not 
be construed as preventing any justice or judge holding office on June 30, 1963, 
from continuing to serve in that office or any other judicial office to which he 
may be transferred on the effective date hereof in accordance with any pro- 
vision of this article or schedule. 

(4) The provisions of this article relating to compulsory retirement of 
judges shall not be construed as preventing any justice or judge in office on 
June 30, 1957 from continuing to serve in that office or in any other judicial 
office to which he may be transferred in accordance with any provision of this 
article or schedule. 

(5) On the effective date of this article: 

(a) All courts, except those authorized by this article and schedule 
shall be abolished, and all their jurisdiction, judicial functions, powers, and 
duties shall be transferred to the respective courts in which the same are 
vested hereunder. The legislature shall merge the jurisdiction and judges of 
any new courts which may be created prior to the effective date of this article 
into the court authorized herein having jurisdiction with which that of the new 
court would be most compatible. Until otherwise provided by law, all non- 
judicial functions and duties vested by law in county judges or in their courts 
shall be transferred to the county courts of the respective counties. 

(b) Each court into which jurisdiction of other courts is transferred 
shall succeed to the jurisdiction of all matters then pending, with full authority 
to dispose of them and to execute all orders, judgments. and decrees thereto- 
fore entered by the predecessor courts. 

(c) All records and other properties under the control of the courts 
hereby abolished, or any officer therefor, shall be transferred to the clerk of 
the appropriate court. 

(6) All provisions of law and rules of court in force on the effective date 
of this article shall continue in effect until] superseded in a manner authorized 
by this constitution. Until changed in a mamner authorized by this constitution. 
provisions for special procedures as to certain cases or as to proceedings in 
certain courts shall continue to apply to cases and proceedings of similar nature 
thereafter pending or brought in the court having jurisdiction under this article. 

(7) Until changed according to law, appellate districts and judicial cir- 
cuits shall continue as they now exist, and existing justice of the peace districts 
shall be continued as small claims and magistrate court districts. 

(8) Until changed by law, and except as otherwise provided herein, the 
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circuit court shall have appellate jurisdiction of all judgments of the county 
courts in misdemeanor cases and in actions at law up to an amount within the 
jurisdiction of small claims and magistrate courts and of all judgments of small 
claims and magistrate courts and municipal courts. It shall have such powers 
of direct review of administrative action as are provided by law. 

(9) Until changed by law, the jurisdiction of the several county courts 
as to criminal cases and as to civil cases, expressed in terms of the maximum 
amount of the demand or value of property involved, exclusive of interest, 
attorneys’ fees, and costs, shall be as follows, provided that in criminal mat- 
ters, judges of county courts who are not members of the bar of Florida shall 
be limited to the trial of misdemeanors: 

(a) In Broward County, all criminal cases not capital and ten thou- 
sand dollars, respectively: 
(b) In Dade County, all criminal cases not capital and five thousand 
dollars, respectively; 
(c) In Duval County, all criminal cases not capital and three thou- 
sand dollars, respectively; 
(d) In Hillsborough, Monroe, Orange, Palm Beach, and Polk Coun- 
ties, all criminal cases not capital and one thousand dollars, respectively; 
(e) In Pinellas County, all misdemeanors and five thousand dollars, 
respectively; 
(f) And in all other counties, all misdemeanors and one thousand 
dollars, respectively. 


NOTE: Paragraphs (a) to (f) reflect the existing composite juris- 
diction of the courts in the respective counties that will be 
merged into the new county courts. These classifications may 
be changed prior to submission to the legislature if the 
Council's statistical reports and other pertinent information 
indicate the desirability of increasing or decreasing these 
jurisdictional limits. 


(10) Until changed according to law, the jurisdiction of the small claims 
and magistrate courts as to civil cases, expressed in terms of the maximum 
amount of the demand or value of property involved, exclusive of interest. 
attorneys’ fees, and costs, shall be five hundred dollars. 

(11) In Brevard, Broward, Dade, Duval, Escambia, Hillsborough. 
Orange, Palm Beach, Pinellas, Polk, and Volusia Counties, all jurisdiction over 
matters relating to probate, guardianship, competency, and the administration 
of trusts is hereby transferred to probate divisions of the circuit courts in and 
for each of these counties, which divisions are hereby established to serve the 
counties named. Upon the effective date of this article, those who have until 
then served as county judges in those counties shall become judges of the 
circuit courts embracing their respective counties. Thereafter, they and their 
successors in office shall preside over the probate division of the circuit court 
to which they are transferred, and be elected by the qualified electors of the 
affected counties. 

(12) Until increased according to law, the number of circuit judges 
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authorized for each judicial circuit shall be fixed at the total number of circuit 
judges that is authorized at the time this article goes into effect, plus the num- 
ber of judges of other courts that will become circuit judges of the circuit or 
any county thereof under this article and schedule, provided that: 

(a) The circuit in which the state capital is located shall be 

entitled to at least one judge in addition to the number authorized 

by the population formula prescribed by this article; and 

(b) The additional circuit judgeship for Duval County as pro- 

vided for by the amendment adopted on November 6, 1956, shall be 

continued, under the same compensation arrangement that applies to 

the other judges of that circuit, until the first vacancy occurring by 

virtue of the population formula prescribed by this article. At that 

time, the additional judgeship shall be merged into the total authori- 
zation for that circuit, and the incumbent thereof shall fill the vacancy 

so created for the remainder of his term and shall thereafter be eli- 

gible to succeed himself. 

(13) Until increased according to law, the number of county judges 
authorized for each county shall be fixed at the total number of county judges 
that is authorized at the time this article goes into effect, plus the number of 
judges of other courts that will become judges of the county court of the 
respective county under this article and schedule, less the number of county 
judges of the respective county who will become judges of the probate division 
of the circuit court under this article and schedule. 

(14) Until changed according to law, the number of small claims and 
magistrate court judges in each county shall be fixed, respectively, at the total 
of the number of justices of the peace and of the number of judges of separate 
small claims courts that are authorized for the respective county at the time 
this article goes into effect. 

(15) All justices and judges holding office prior to the effective date of 
this article shall, upon its adoption, continue to serve as follows: 

(a) Justices of the supreme court and judges of the district courts of 
appeal and circuit courts shall continue to serve in their respective offices. 

(b) Judges of the court of record of Escambia County, other than 
the judge of the juvenile division, shall be circuit judges of the circuit embrac- 
ing Escambia County, and until otherwise provided by law, such judges shall 
be in addition to the number of judges otherwise authorized for that circuit, 
and they and their successors in office shall reside in Escambia County. 

(c) The judge of the juvenile division of the court of record of 
Escambia County shall be the judge of the family and children’s division that 
is hereby established in the circuit court in and for Escambia County. Until 
otherwise prescribed by law, his jurisdiction shall be limited to Escambia 
County. 

(d) All separate juvenile and juvenile and domestic relations courts 
shall become family and children’s courts, serving the counties in which they 
exist, and the judges thereof shall be judges of the family and children’s courts; 
provided that in any county, the family and children’s court may, by act of 
the legislature and approved by a county-wide referendum, be merged into the 
circuit court for the respective county, as a family and children’s division. 
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Upon such merger, the judge of the family and children’s court shall become 
the judge of the family and children’s division so created, provided that a 
merged judge not possessing the qualifications required by this article for the 
office of circuit judge shall be continued in office only to the end of his term 
of office. 
Until so merged, or until otherwise provided by general law, the 
family and children’s court shall have the same jurisdiction and powers as the 
family and children’s division of the circuit court over dependent and delin- 
quent children, and, in addition, shall have jurisdiction to make and enforce 
support orders for the entire family and jurisdiction of such other matters 
involving the custody, welfare, and support of children as may be assigned to 
it by the judges of the respective circuit court, with the consent of the judge 
of the family and children’s court, for full or partial determination, for recom- 
mendation, or for supervision and enforcement after determination in the 
circuit court. The legislature may, by general law, vest in the family and chil- 
dren's courts jurisdiction over any matters involving the custody, welfare, and 
support of children. The family and children’s court may issue all writs nec- 
essary to the complete exercise of its jurisdiction. 
(e) County judges and all judges of courts of record except the court 
of record of Escambia County and of all criminal, civil, and criminal and civil 
courts of record shall be judges of the county courts of the respective counties 
in which they presently serve. 
(£) Justices of the peace shall become judges of the small claims and 
magistrate courts and continue to serve in the districts from which elected. 
(g) Judges of small claims courts who are not also county judges 
shall become small claims and magistrate court judges at large for the respec- 
tive counties in which they serve, provided that their jurisdiction in criminal 
matters and as committing magistrates may be limited by rule of the circuit 
court, and provided, further, that the office of small claims and magistrate 
court judge at large may be abolished by the legislature, without local refer- 
endum, at any time that the office shall fall vacant or upon making the incum- 
bent judge one of the judges of the small claims and magistrate court for the 
district within which he resides. 

(i6) After the effective date of the present article, all justices and judges 
shall serve for terms which shall terminate as follows: 

(a) Justices of the supreme court and judges of the district courts 
of appeal shall continue their existing terms without interruption. 

(b) The terms of all circuit judges, county court judges, and family 
court judges, including those who become such judges under this schedule, 
shall expire on the first Tuesday after the first Monday in January, 1967. 

(c) The terms of all small claims and magistrate court judges, in- 
cluding those who become such judges under this schedule. shall expire on 
the first Tuesday after the first Monday in January, 1965. 

(17) Each state attorney, assistant state attorney, county solicitor, and 
prosecuting attorney in office on the effective date of this article shall continue 
to hold office until the expiration of his existing term, as follows: 

(a) The state attorneys and assistant state attorneys shall continue 
in such offices. 
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(b) In those counties in which such office exists on the effective 
date of this article, the office of county solicitor shall continue to exist, pro- 
vided that the legislature may abolish such office in any county. County 
solicitors in office on the effective date of this article shall continue to serve 
in such offices. They shall perform such duties and receive such salaries as 
provided by law and they shall be elected as other state and county officials 
for terms of four years. They shall perform such duties and receive such 
salaries as provided by law and they shall be elected as other state and county 
officials for terms of four years. They shall be members in good standing of 
the bar of Florida. There shall be no office of county prosecuting attorney 
in any county where the office of county solicitor continues to exist. 

If any office of county solicitor be abolished during the term of any such 
officer, he shall serve for the remainder of his term as an assistant state 
attorney. 

Upon the abolition of the office of county solicitor in any county, the 
state attorney shall be responsible for the prosecution of all crimes in the 
county unless the legislature shall provide for the prosecution of misdemeanors 
by a county prosecuting attorney. 

In any county in which there is a county solicitor, the legislature may 
authorize the county solicitor to appoint the assistant county solicitors that 
are authorized by law for the respective county. The legislature may provide 
that assistant county solicitors may be vested with all of the authority and 
be authorized to perform all of the duties, including the swearing and filing 
of informations. 

(c) Prosecuting attorneys shall continue in such offices as county 
prosecuting attorneys, responsible for the prosecution of all misdemeanors in 
their respective counties, and shall receive such salaries as may be provided 
by law. 

(18) In Dade and Hillsborough Counties, the state attorney shall be the 
prosecuting attorney in all courts having jurisdiction of criminal cases; all 
assistant state attorneys shall be appointed by the state attorney and sworn 
in by a judge of the circuit court and, under the direction of the state attorney, 
have authority to perform any official act that the state attorney may per- 
form; and the state attorney shall have the authority to appoint investigators 
and process servers. 

(19) On the effective date of this article, all counselors, assistant coun- 
selors, probation officers, assistant probation officers, and other employees 
of juvenile and juvenile and domestic relations courts not then presided over 
by county judges shall continue in the same capacities in the family and 
children’s courts in the same counties. The employees of juvenile courts pre- 
sided over by county judges on the effective date of this article shall continue 
in the same capacities in the county courts in the same counties. 

(20) Except as hereinafter provided, the clerks of the circuit court will 
continue to serve in such offices in their respective counties. 

Except as hereinafter provided, the elective clerks of the courts abolished 
by this article, who are in office on the effective date hereof, shall serve for 
the remainder of the terms for which they were elected or appointed as clerks 
of the county courts for the counties in which they serve. 

In Escambia County there is created the office of county clerk, which 
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officer shall also be the clerk of the board of county commissioners, coun 
recorder and ex officio auditor and perform duties prescribed by law. The 
person holding the office of clerk of the circuit court in said county on the 
effective date of this article shall be the county clerk for the remainder of 
the term for which he was elected or appointed. 

In Escambia County there shall also be the office of clerk of the circuit 
court which officer shall perform duties prescribed by law. The person hold- 
ing the office of Clerk of the Court of Record of Escambia County on the 
effective date of this article shall be the clerk of the circuit court for the 
remainder of the term for which he was elected or appointed. 

(21) Where the office of constable exists on the effective date of this 
article, such office shall continue to exist until abolished according to law, 
and each constable then in office shall continue to serve for the remainder 
of his term in the district from which he was elected and receive such salary 
as provided by law. 

(22) Prior to the effective date of this article, the legislature shall enact 
such laws and make such appropriations, and the supreme court shall make 
such rules, as may be necessary or proper to give effect to its provisions. 


Resolution 
WHEREAS, Judge Walter H. 
Beckham passed away on Monday, 
October 24, 1960; and 
WHEREAS, since July 2, 1933, 
Judge Walter H. Beckham served 
as Judge of the Juvenile and Do- 
mestic Relations Court; and 
WHEREAS, he devoted his en- 
tire life to helping youth, and 
was instrumental in the develop- 
ment of Florida’s modern and pro- 
gressive juvenile legislation; and 
WHEREAS, he served with dis- 
tinction as president of the Inter- 
national Association of Children’s 
Court Judges, as past president of 
the Florida Council of Juvenile 
Judges, past president of the Na- 
tional Council of Juvenile Judges, 
past president of the Florida Pro- 
bation and Parole Association, 
consultant to the Florida Chil- 
dren’s Commission, an official 
representative at the President's 
White House Children’s Confer- 
ence, past president of Miami 
Lions Club, a Mason, former fac- 
ulty member of the University of 


Miami Law School, a member of 
The Florida Bar, a member of the 
Georgia Bar, former member of 
the Georgia Legislature, a lay 
leader in the Trinity Methodist 
Church, and his name is on the 
rolls of the Miami Exchange 
Club’s “Book of Golden Deeds”; 
and 

WHEREAS, death has removed 
from the bench this devoted, be- 
nevolent, courteous, courageous, 
generous, and outstanding citizen, 
jurist, and public servant; 


NOW, THEREFORE, BE IT 
RESOLVED BY THE BOARD OF 
COUNTY COMMISSIONERS OF 
DADE COUNTY, FLORIDA, that 
it does hereby express to the 
widow and family of Judge Walter 
H. Beckham its sincere and heart- 
felt sympathy due to their loss 
and the loss to this community of 
a beloved citizen, which this 
Board and the public generally 
feel and will continue to feel. 


BOARD OF COUNTY COMMIS. 
SIONERS, DADE COUNTY, 
FLORIDA 
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| Tax Law Notes 


Supreme Court Denies Interest 
Deduction For Sham Borrowing 

With three dissents, the Supreme 
Court has denied a deduction for in- 
terest on sham borrowing designed to 
create an after tax profit. Knetsch v. 
U. S.—6 AFTR 2d 5851 (U. S. Su- 
— Court, November 14, 1960). 

The taxpayer on 
December 11, 1953 
purchased ten 30 
year maturity de- 
ferred annuity sav- 
ings bonds of a total 
face amount of $4,- 
000,000 bearing in- 
terest at 24% com- 
pounded annually. 
The taxpayer paid 
$4,000 cash and gave $4,000,000 in 
non recourse annuity loan notes bear- 
ing interest at 34%. The first year’s 
interest of $140,000 was prepaid and 
a few days later taxpayer, as permit- 
ted by the annuity contract, borrow- 
ed $99,000 of the $100,000 excess of 
the loan value of the policies over 
his indebtedness, prepaid interest in 
the amount of $3,465 and claimed a 
total interest deduction for 1953 of 
$143,465. 

A similar course of action was fol- 
lowed for 1954 and 1955 resulting in 
claimed interest deductions of $147,- 
105 and $150,745 respectively. In 
1956, taxpayer terminated the ar- 
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Prepared for The Florida Bar by the 
Committee on Education and Information 
of the Tax Section. Sherwin P. Simmons, 
Chairman; Jack Lee Orkin, Editor. 


rangement and received the $1,000 
excess of the loan value of the policies 
over his indebtedness. The effect for 
the tax years in dispute, 1953 and 
1954, was that the taxpayer (1) paid 
$294,570 during a two year period of 
which $290,570 was claimed as a de- 
duction for interest paid, (2) received 
back $203,000 in loans, (3) claimed 
a reduction of $233,297.68 in 1953 
and 1954 income taxes due to the 
interest deduction obtained at a net 
cost of $91,570, thus creating an after 
tax profit of $141,727.68. 

The Supreme Court examined the 
transaction to determine whether it 
created an indebtedness within Sec- 
tion 23 (b) of the 1939 Code and 
Section 163 (a) of the 1954 Code or 
whether it was a sham stating that the 
question was whether what was done, 
apart from the tax motive, was what 
the statute intended. It found that the 
taxpayer would realize nothing of 
substance from the transaction except 
a tax deduction — that there was no 
non tax substance to the transaction 
and that it was a sham. The Supreme 
Court further held that Section 264 
(a) (2) of the 1954 Code denying an 
interest deduction for indebtedness 
incurred to carry a single premium 
annuity policy did not show Congres- 
sional intent to permit the above 
transaction prior to the 1954 Code 
where a true indebtedness was not 
created. 

The dissent felt the transaction was 
real and legitimate in the insurance 
world, that drawing the line denying 
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interest deductions on the basis of a 
“device devoid of commercial sub- 
stance” and where “tax avoidance is 
a dominating motive” was an unten- 
able judicial position, and that any 
evil herein should be corrected by 
Congress with specific legislation. 


Title Holding Corporation Not 
Disregarded As Taxable Entity 
The Second Circuit has reversed 


the Tax Court on the question of 
whether a corporation was a mere 
dummy for the holding of title whose 
separate corporate existence could be 
disregarded for federal tax purposes. 
Commissioner v. State-Adams Corpo- 
ration—F2d 6 AFTR 5752 (October 
31, 1960). The corporation was 
formed under Illinois law in 1933 for 
the purposes of holding title to cer- 
tain land in Chicago then owned by 
an 81 year old woman as sole trustee 
of a trust of which she was the sole 
income beneficiary and of which her 
descendants were the remaindermen 
in order to avoid difficulties of the 
ownership passing in part to certain 
alien and minor remaindermen. The 
trust property was transferred to the 
new corporation in return for its cap- 
ital stock. A long term lease of the 
property was also transferred to the 
corporation in exchange for a promis- 
sory note payable to the trustee with 
the interest on the note being the 
equivalent of the amount of rent re- 
ceived from the lessee. 

Subsequent rent checks were made 
payable to the corporation and cred- 
ited directly to the trustee’s account; 
the interest payments were adjusted 
to reflect increased rental income ob- 
tained under the provisions of the 
lease; the lease was a net lease under 
which all the usual duties and respon- 
sibilities were undertaken by the 
lessee and the corporation did not 
maintain an office, other than a stat- 
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utory office, had no bank account, 
and had no expenses except small le- 
gal fees and franchise taxes. Its only 
activities were to preserve its exist- 
ence and to provide for the collection 
of rent and distribution to the share- 
holders. To this end, it executed 
necessary documents with required 
corporate formalities including hold- 
ing the organizational meeting in 
1933 and a 1947 meeting to ratify the 
lease. Minutes were kept of some ten 
directors’ meetings which were held 
to approve various formal matters. 

The Second Circuit held that the 
corporation could not be disregarded 
for federal income tax purposes since 
it was the beneficial owner of income 
producing property and not a mere 
nominee for furnishing a name for the 
land records. The corporation had 
full power to sell the land and rein- 
vest the proceeds in other property, 
and was the owner of the income de- 
rived therefrom. It performed the 
functions for which it was created 
and these functions were sufficient to 
constitute a business activity for the 
purpose of taxation and it was not a 
mere sham or shell. The Court stated 
that the government has greater free- 
dom and responsibility to disregard a 
corporate entity in order to prevent 
unfair tax avoidance than does a tax- 
payer who has created the corporation 
to serve his own purposes. 


Service Issues Final Regulations on 
Associations Taxable As Corporations 
Attention is called to the issuance 
of final regulations under Section 7701 
of the 1954 Internal Revenue Code 
dealing with the vitally important 
matter of the classification of organi- 
zations for tax purposes, that is as 
corporations, partnerships or trusts. 
The question of whether an organiza- 
tion, syndicate, pool or investment 
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group is classifiable and taxable as an 
association, taxable as a corporation, 
or as a partnership or trust is crucial 
to the net tax effect on the partici- 
pants, and careful study of these final 
regulations is urged particularly for 
those interested in the taxation of land 
trusts and Kintner type associations 
to obtain deferred income-profit shar- 
ing and pension plans for profession- 
als, particularly doctors. It is be- 
lieved that many problems remain 
unresolved in this area. TD 6503, filed 
November 15, 1960. 


Unreasonable Accumulation Tax Not a 
Necessary Result of Corporate Buy Out 
of 50% Stockholder 


The Court of Appeals for the 
Fourth Circuit has reversed the Tax 
Court on the frequently encountered 
problem of whether a corporation's 
purchase of all of the stock of a 50% 
shareholder is sufficient justification 
for the imposition of the tax on un- 
reasonable accumulation of surplus 
under Section 102 of the 1939 Code 
(Sections 531-537 1954 Code). Moun- 
tain City Steel Foundries, Inc., vs. 
Commissioner—F 2d—6 AFTR 2d 
5910 (Court of Appeals, Fourth Cir- 
cuit, November 7, 1960) reversing Tax 
Court Memorandum Opinion—Para- 
graph 59059 P -H Memo TC. 

The corporation was equally owned 
by members of the S and M families. 
The S family were the active mana- 
gers of the business deriving income 
from salaries and interested in using 
some portion of the current earnings 
for expansion. The members of the 
M family were the widow and 
daughters of one of the original equal 
owners and held 50% of the stock. 
They were desirous of a larger and 
more certain income than provided 
by dividends from the fluctuating 
earnings of the business and they de- 
manded that the business be sold so 
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that their interests could be liquidated 
and reinvested. At the suggestion of 
the company’s accountant, an agree- 
ment was reached for the corporation 
to purchase all of the M family stock 
at a price of $450,000 payable $50,000 
in cash with the balance at 4% inter- 
est per annum payable in semi annual 
installments extending some 44 years. 

After holding that the purchase by 
the corporation did not violate West 
Virginia law so that the obligation 
was a real one on which interest was 


deductible, the Fourth Circuit turned 


to the unreasonable accumulation 
problem. The Tax Court had upheld 
the tax on the ground that the pur- 
chase of the M family stock served no 
corporate purposes and since it was 
suggested by the corporation's ac- 
countant it must have been under- 
taken by the S family for the purpose 
of avoiding additional tax on their 
own income which would have re- 
sulted had the corporation paid them 
a dividend or dividends sufficient to 
personally purchase the interest of 
the M family. The Fourth Circuit 
Court held that the corporation was 
necessarily affected by the conflicting 
interests of the two groups of equal 
stockholders, one desiring liquidation 
and the other continued reinvestment 
of current earnings. The corporation 
was faced with the possibility of liqui- 
dation, and just as the payment of 
insurance premiums to fund stock 
buy-sell agreements have been held to 
serve a corporate business purpose, 
the disbursement of a fund created 
to purchase the stock also served a 
corporate purpose. There was no find- 
ing that the M family would have 
been willing to accept the personal 
obligations of the S family or that 
the S family would have been willing 
to make such personal obligations, nor 
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was there any finding that accumu- 
lated earnings in any year were in 
excess of the needs of the business or 
otherwise unreasonable. Although 
such a purchase might be a factor to 
be considered in determining whether 


surplus was being unreasonably ac- 
cumulated, the redemption by itself 
was not a basis for imposition of the 
tax. The S family was not obliged 
to choose the most costly tax route 
to achieve its objectives. 


Junior Bar News 


NEWS NOTES 


by Wilson W. Wright 


Members of the Board of Governors 
of the Junior Bar Section are making 
plans to hold their next meeting at 
Stetson University College of Law at 
St. Petersburg, February 17-18. 

This will be the third in a series of 

/ meetings held at 
the law schools in 
Florida for the 
purpose of  in- 
quiring as to 
what the younger 
members of the 
Bar can do to 
help the Florida 

WRIGHT legal educational 
institutions. In addition, the Junior 
Bar will at this meeting initiate a new 
program to assist law students by 
holding a symposium at which a panel 
of 16 members, one from each judicial 
circuit, will explain briefly for the 
students the type and kind of practice 
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which is carried on in each of the ju- 
dicial circuits. After the formal discus- 
sion, the students will be allowed to 
individually question members of the 
panel from the circuit in which the 
student may have a special interest in 
practicing after graduation from law 
school. It is hoped that the panel dis- 
cussion with the following question 
and answer period will give the law 
student a better idea of the nature 
and kind of practices which are car- 
ried on in both the rural and metro- 
politan areas of the state. 

The Junior Bar is also formulating 
plans to put out a service directory. 
A committee under the leadership of 
Joel Daves III, county solicitor, Palm 
Beach County, will finalize its plans 
at the February meeting. 

Larry King, chairman of the Junior 
Bar Social Committee, is also making 
plans to have a tea dance at which a 
name band will play on Friday after- 
noon of the state Bar convention 
which will be held at the Diplomat 
Hotel, May 18-20, in Hollywood. 
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News and Notes 


Lawyers’ Title Guaranty Fund 


President’s Notes 
by Hewen A. Lasseter 


Distribution of Reserves . . Checks 
amounting to more than $90,000 will 
be mailed from The Fund in January 
to members who were active in Fund 
use during the year 1953. This dis- 
bursement of the members’ net re- 
serve balances is currently authorized 
by the trustees at the end of the re- 
quired seven-year reserve period. 

Growth Brings Changes . . Revi- 
sions of The Fund’s Declaration of 
Trust, regulations and rates became 
effective January 1, 1961, as author- 
ized by the trustees. These changes 
emphasize that service to the Florida 
lawyer continues to be the primary 
purpose of The Fund. The details 
have been distributed to Fund mem- 
bers. 

Summaries of Recent Decisions . . 
The Title Attorney is now furnishing 
to The Florida Bar through the Real 
Property Section summaries of recent 
decisions and opinions for publica- 
tion in The Florida Bar Journal. 

Insurance Examination . . Period- 
ically, Fund headquarters is exam- 
ined by the Insurance Commissioner. 
On November 7, pursuant to advance 
notice, Mr. A. J. Herald, senior exam- 
iner, reported at Fund headquarters 
and commenced an examination as of 
December 31, 1959. The last exami- 
nation was in 1957 for the period end- 
ing December 31, 1956. 
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Trustees Meeting .. The _ first 
meeting of the Board of Trustees for 
1961 will be held at Fund headquar- 
ters on February 3 and 4. The full 
Board meets four times each year, 
and the Executive Committee meets 
an additional four times in the inter- 
vals between full Board meetings. 


Vice-President’s Notes 
by Leslie McLeod, Jr. 


Fund Luncheon for Bar Presidents 
. . The Florida Council of Bar Asso- 
ciation Presidents met in Orlando No- 
vember 19 and those in attendance 
were guests of The Fund at a lunch- 
eon on The Fund’s headquarters lawn. 
The weatherman cooperated by pro- 
viding a beautiful fall day. Chairman 
Ralph Quillian of Hollywood headed 
the group, and among those present 
were Fund Trustees Fletcher G. Rush 
of Orlando and Richard Merritt of 
Pensacola. 

Lee County . . The lawyer owned 
Gulf Abstract and Title Company of 
Fort Myers completed its fourth year 
of operation November 30. The pres- 
ident of the corporation is William L. 
Stewart, and the manager is William 
J. Hayek. They report a highly suc- 
cessful operation. 

Quotable Quote . . “Permit me to 
go on record as being a satisfied cus- 
tomer of Lawyers’ Title Services, Inc., 
of Hillsborough County. The legal 
profession is fortunate in having the 
Lawyers’ Title Guaranty Fund and its 
subsidiaries available.” 
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Chief Title Attorney’s Notes 
by Murray Hamner 


Final Divorce Decree . . Although 
a final decree does not become effec- 
tive until its recordation as a basis for 
subsequent process or proceedings, a 
decree of divorce is effective upon its 
signing to dissolve a marriage, and 
the death of one of the parties be- 


the decree as not having become ef- 
fective because of the death before 
recordation and so that she might 
take as widow of the decedent. The 
relief was denied. 


Membership Notes 
by Edward A. Naegelen, Jr. 


New members since last report: 


tween the times of its signing and re- _ Robert J. Beckham Miami 
cordation does not affect the validity Miles H. Draper Tampe 
f the divorce. So held in Berkenfield a — 
David F. Lanier Avon Park 
v. Jacobs 83 So. 2d 265. In that case, Laurence S. Levenson Miami 
the husband died almost immediately | Mary Ann MacKenzie Miami 
after the chancellor had signed the John M. Potter Lake Worth 
1 while ta John W. Prunty Miami 
decree and whi »i sul im the judges — Dorothy A. Smith Fort Lauderdale 
chambers. The wife sought to vacate Jerome H. Stern Miami 
An ill-disposed person may exhibit contempt of court in divers ways— 


for example, he may scandalize the court itself, which may be done not merely 
by the extreme measure of hurling missiles at the presiding judge, or loudly 
condemning his learning or authority, but by ostentatiously reading a newspaper in 
his presence, or laughing uproariously at a joke made by someone else. Such 
contempts, committed as they are in facie curiae, are criminal offenses, and 
may be punished summarily by immediate imprisonment without the right of 
appeal. It speaks well both for the great good sense of the judges and for 
the deep-rooted legal instincts of our people that such offenses are seldom 
heard of. It would be impossible nicely to define what measure of freedom 
of manners should be allowed in a court of justice, which, as we know, is neither 
a church nor a theatre, but, as a matter of practice, the happy mean between 
an awe-struck unmanly silence and free-and-easy conversation is well preserved. 


Augustine Birrell, In the Name of Bodleian: Contempt of Court. 


HANDWRITING EXPERT 


Formerly in charge of U. S. Government Document Laboratory. Nationwide experi- 
ence in scientific examination of all types of document problems. Testified in Federal 
and State Courts throughout the Country. See listing in Martindale-Hubbell Law 
Directory for qualifications. Modern laboratory, including infrared and ultraviolet 
photography. Portable equipment for use in making examinations of wills, deeds, 
etc., away from the laboratory. 


HARRY M. ASHTON 


4574 Fourteenth Avenue, North 


Telephone: Dickens 2-2391 
St. Petersburg 13. Florida 


VOL. 35, NO. 1 


JANUARY, 1961 


a 
a 
4 
| 
| 
| 
| 
| 
ky 
85 


“Thank you for your quick answer, Mr. Smith 
. I’m sure glad to know where | stand.” 


Simply by consulting FLORIDA JURISPRUDENCE, you have given your 
client welcome reassurance. And this is not unusual, because FLORIDA 
JURISPRUDENCE is your treasure-house of quick, accurate answers to the 
everyday problems that are sure to come to your Office. 


FLORIDA JURISPRUDENCE 


by the Nation’s Jurisprudence Experts 


is designed to be an easy-reading, fully documented text treatment of Florida 
law from AtoZ . . . your number one time saver in every phase of your 
practice. A substantial part of it is now completed. Write either publisher 
for full details. 


The Lawyers Co-operative 


Publishing Company Company 


ROCHESTER 14, NEW YORK 


Bancroft-Whitney >» 


SAN FRANCISCO 1, CALIFORNIA y, 
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Local Bar Associations 


New president of the Lake City Bar 
Association is W. H. Wilson, Jr., who 
succeeds Samuel S. Smith. Others 
elected to office at a meeting Decem- 
ber 8 are J. B. Hodges, vice-president: 
and Alva Duncan, secretary-treasurer. 

The Lake City Bar Association was 
selected as outstanding Bar associa- 
tion in the state in 1959 for its public 
relations program and community 
service. At the December 8 meeting 
extensive plans were made for in- 
creased public service. 


The association has submitted a 
proposal of court rules to judges of 
the Third Judicial Circuit for consid- 
eration as a means of expediting court 
business. A committee appointed by 
former president, Samuel S. Smith, 
studied similar rules in force in other 
Florida circuits before drawing up the 
proposals. 

William Randall Slaughter, associ- 
ate member of the Lake City Bar As- 
sociation and president of the Third 
Circuit Bar Association, plans to call 
a meeting of the entire circuit this 
month for consideration of the pro- 
posed rules. 


Fletcher G. Rush, president of the 
Orange County Bar Association, was 
host in November at the Cherry Plaza 


Hotel to a planning session of the 
Florida Council of Bar Association 
Presidents. 

John Cyril Malloy addressed the 
members of the South Florida Chap- 
ter of the Federal Bar Association on 
December 20 at the Colonial Hotel 
of Miami. His topic was “Patent Law 
and the General Practitioner.” 


DELAWARE 
THE CORPORATION. STATE OFFERS YOU 
ECONOMY-FLEXIBILITY-STABILITY 


in all corporate matters 


CORPORATION SERVICE COMPANY 


Serving the Legal b eveacs Since 1899 


OFFERS TO ATTORNEYS » 
COMPLETE CORPORATE SERVICE IN » 
Organizing, Amending, Merging, ~ 
Dissolving and Qualifying Corporations 


ALSO ACTS AS’ . 


RESIDENT AGENT, TRANSFER AGENT, 
REGISTRAR, ESCROW AGENT, 
BUSINESS AGENT, INCLUDING 
SERVICES and SUPPLIES 


FREE—to Attorneys—DIGEST OF 
LAW, FORMS, PRECEDENTS 
900 MARKET STREET 


WILMINGTON 99, DELAWARE 
Telephone OLympia 6-8305 


Haskins Building 
Established 1921 


ABSTRACTS TITLE INSURANCE PHOTOCOPYING 


HIGHLANDS SECURITY ABSTRACT & TITLE COMPANY, INC. 


SEBRING, FLORIDA 


Phone EV 5-0340 
T. Sebring McDonald, President 
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A Latin Legal Forum for the large Latin-American population in Dade County was conducted 

by the Dade County Bar Association and the Miami Herald, in cooperation by The Florida 

Bar, November 16. The panel above answered questions of the attendants in regard to their 

legal rights and responsibilities in this country. From left to right are Judge Celestino Rubiera, 

Burton A. Landy, Jonathan E. Ammerman, Nestor Morales, Judge Carlos B. Fernandez, Lois A. 
Sabatino, Juan I. Carreras, and W. Emory Daugherty, Jr. 


Nathaniel J. Klein has been ap- 
pointed to the board of directors of 
the Miami Beach Bar Association. He 
is a former special agent of the FBI 
and a former member of the Florida 
Board of Bar Examiners. 

Paul B. Anton, president of the Hol- 
lywood Bar Association, spoke re- 
cently to a meeting of the Traders Pit 
of the Hellywood-South Broward 


CLEARWATER ATTORNEY desires to 
share extra office space with another at- 
torney. For details, write Box 23, The 


Florida Bar Journal. 


Board of Realtors on closer coopera- 
tion between the legal profession and 
realtors, who he said had many prob- 
lems in common. 

The Jacksonville Bar Association 
heard U.S. Representative Charles E. 
Bennett speak at a November meeting 
concerning the problems facing Presi- 
dent Kennedy and the 87th Congress. 

Four members of the Dade County 
Bar Association have been appointed 
as delegates to the Inter-American 
Bar Convention in Bogota, Colombia, 
in January: Mrs. Jo Dunn Dolan, 
Jonathan E. Ammerman, Richard M. 
White, and Ralph H. Aguilera. 

William M. Porter has been coun- 


Florida. 


PHONE 224-8111 
TALLAHASSEE 


Serving Florida’s attorneys 


from Jacksonville. Miami . Tallahassee 


Now you may enjoy ROSE service and quality 
in your printing needs in practically all areas of 


Why not check your stationery and form needs_ | 
today? Then call a ROSE office. It’s the easy way _ | 
to be sure you have your printing needs right — and 
delivered when you want them. 


ROSE PRINTING COMPANY, INC. 


PHONE PL 4-5475 
MIAMI 


PHONE EX 8-5768 
JACKSONVILLE 
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At left is part of the large receptive audience which attended the Latin Legal Forum. Circuit 
Judge Aquilino Lopez and Samuel J. Powers, Jr., president of the Dade County Bar Association, 
welcomed the group. 


seling at the offices of the Dade Coun- 
ty Legal Aid Society with the ever- 
increasing Latin population in Dade 
County, advising on immigration 
problems and other matters with 
which Cuban exiles are confronted. 

The chairman of the American Citi- 
zenship Committee of the Dade 
County Bar Association, Robert G. 
Young, recently spoke to a group of 
students at the Miami Senior High 
School in connection with Guidance 
Day. Prior to that he spoke to the 
Bar and Gavel, an organization of law 
students at the University of Miami. 
Mr. Young and Miss Gladys Irene 
White, as vice-chairman of the com- 
mittee, are busy preparing programs 
for Law Day. 


Removals and New Offices 


Charles Cabell Lorraine has an- 
nounced the removal of his law offices 
to 1517 Oak Street, Jacksonville. 

Eric C. Van Enter has announced 
the removal of his law office to 3170 
Commodore Plaza, Coconut Grove. 

*J. Leonard Fleet has opened offices 
for the general practice of law at 209 
Hollywood Building, Hollywood. 

The firm of French & Skolnick has 
announced the removal of their offices 
to Suite 305, New Coconut Grove 


FOR SALE 2d Series American Law Re- 
ports Microlex, Volumes 1 through 71, 
complete with Reader, Digest, Word In- 
dex and Supplemental Service, $600, 
cash or terms; write Box 21, The Florida 
Bar Journal. 


on us. 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.1I.C. 
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Bank Building, 2701 South Bayshore 
Drive, Miami. 

Richard H. Buechner has an- 
nounced the opening of offices for the 
practice of American law in Munich, 
Germany. In addition to his Ameri- 
can colleagues, George A. Michel of 
New York, and Dorothy A. Smith of 
Fort Lauderdale, Buechner is associ- 


ated with two German attorneys in 
Munich. 


Associations and Partnerships 


Eugene W. Harris, formerly of 
Lakeland, has entered the law office 
of Lefferts L. Mabie, Jr., in Wauchula 
as an associate. 

Joe Creel and Warren W. Glasgow 
have announced their association for 
the general practice of law under the 
firm name of Creel & Glasgow. 

H. Richard Etlinger is with the firm 
of Orenstein & Arrow, 145 West 57th 
Street, New York 19, New York. 

David A. Davis of Bushnell has an- 
nounced that Thomas C. O'Bannon is 
now associated with him in the prac- 
tice of law. 

Formation of the firm of Storey, 
Wheeler & Roberts has been an- 


Storey, Irving W. Wheeler, and Wil- 
liam J. Roberts. The new firm has its 
offices at 290% East Main Street, Bar- 
tow. 

Former Assistant State Attorney 
General Odis M. Henderson is now 
associated with the Purl G. Adams 
law firm of Crestview. 

Raleigh W. Greene, Jr., and W. F. 
Davenport, Jr., have announced that 
John R. Foltz has become an associate 
in their firm. 


Other News of Interest 


For the first time in Florida's his- 
tory a supreme court justice has sat 
as a circuit judge. Justice E. Harris 
Drew served in December as circuit 
judge in West Palm Beach, where he 
was city attorney for 29 years, taking 
the bench of Circuit Judge Joseph S. 
White, who was ill. 

Raymond A. Morrissey, Jr., of the 
firm of Morrissey and Vogel, has been 
appointed as special events chairman 
for the Dade County Chapter of the 
1961 March of Dimes. Morrissey is 
also president of the Coral Gables 
Civitan Club. 

Assistant County Solicitor Charles 


nounced by the partners, Wallace L. E. Meiner of Orange County has re- 


Examiner and 

Photographer 

of Questioned 
Documents 


Nerman v. 


FORMER FEDERAL AGENT 


HANDWRITING EXPERT 


Jennett 


Consultant on questioned Handwriting and Type- 
writing, Pens, Inks, Paper Erasures, additions, 
falsifications, seals, stamps and questions of similar 
character scientifically investigated. 

Special Document Photographs prepared to accom- 
pany Reports and for Court Demonstrations. Your 
inquiry solicited on all matters pertaining to Hand- 
writing in wills, contracts, anonymous writings, notes, 
deeds, books of account, election ballots, etc. Com- 
pletely equipped modern laboratory, including ultra- 
violet and infra-red ray apparatus. 

908-9 Olympia Building 
Office Phone—FR 9-4571 


MIAMI 32, FLORIDA 
Laboratory— 
1345 S. W. 18th Street 
Phone—FR 3-7534 


References of integrity and ability 
furnished upon request. 
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Participants in a recent meeting of the Lake City Bar Association during which new officers 

were installed included the above members. From left to right are J. B. (Jim) Hodges, vice 

president; Samuel S. Smith, past president and circuit judge elect; Circuit Judge R. H. Rowe of 

the Third Circuit; Alva Duncan, secretary-treasurer of the association; and W. H. Wilson, Jr., 
the association's new president. 


signed to resume full time private and Defender Association for a three 
practice. year term. She will be included in 
this year’s Florida Women of Distinc- 
tion. Her various activities include 
reappointment to serve on the Com- 
mittee on Legal Research and Legis- 
lation of the National Legal Aid and 
Defender Association; vice-presidency 
of Phi Delta Delta legal fraternity: 
appointment to serve on the Program 
Committee for the Welfare Forum of 
the Florida Conference of Social Wel- 


Seth G. Widener is the new presi- 
dent of the Gulfport City Council. 
Widener was admitted to the New 
York State Bar in 1920. He is a mem- 
ber of the Rochester-Monroe County 
Bar Association, the New York Bar 
Association, the St. Petersburg Bar 
Association, The Florida Bar and the 
American Bar Association, the Gulf- 
port Lion’s Club, is secretary and 
treasurer of the Gulfport Chamber of 
Commerce, a 32nd degree Mason, and Florida firm desires young lawyer ino 


a former naval aviator. ested in practicing trial law to become 
, associate. Should have at least one 
Josephine Howard Stafford of Tam- year’s experience in trial work. Send 


‘ biographical data sheet to Box 29, The 
pa was recently elected to the Board i JOURNAL 
of Directors of National Legal Aid 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction — Expert testimony — Consultation 
Automotive Engineer, formerly with National Bureau of Standards 
CLARENCE S. BRUCE 
P. O. Box 1909 FORT MYERS, FLA. EDison 2-8051 
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Florida Times-Union Photo 


fare; election as parliamentarian of 
the Hillsborough County Democratic 
Women; legislative chairmanship of 
District 7 of the Florida B&PW Clubs. 


Mrs. Frances M. Lovelace of St. 
Petersburg has been elected secretary 
of the Florida Association for Mental 
Health. 


Although eighty-plus years of age, 
Circuit Judge George W. Tedder still 
puts in a busy day at the Broward 
County Courthouse on divorce cases, 
adoptions, emergency orders and 
other non-jury lawsuits, after 52 vears 
in public office. 

The 1961 United Fund-Red Cross 
drive in South Pinellas will be headed 


by Raleigh W. Greene, Jr., of St. Pe- 
tersburg. 


Speaking during the two-day Family 
Law Institute held in Jacksonville 
December 2 and 3 were (from left 
to right) Circuit Judge William H. 
Maness, and Clarence Kolwych, 
past president of the Tennessee 
State Bar and past chairman of the 
ABA Family Law Commitee. At right 
is Philip A. Webb III of Jacksonville, 
who acted as local chairman for the 
institute sponsored jointly by The 
Florida Bar and the Jacksonville Bar 
Association. Kolwyck discussed the 
role of the attorney in family rela- 
tions. 


At a recent meeting of the Orlando 
Rotary Club, J. Thomas Gurney, as 
guest speaker, told members that the 
United States is facing one of the 
gravest periods in its history. 
Richard E. Nelson, who has been 
associated with Thomas W. Butler in 
the law firm of Butler and Nelson for 
the last three years, is the new attor- 
ney for Sarasota County. William S. 
Boylston who has filled this post will 
go back into full time law practice. 
Former Governor LeRoy Collins 
recently presented an American Bar 
Association plaque to Senior Metro 
Judge Jack M. Turner, as representa- 
tive of the Dade County government. 
Metro received the ABA award be- 
cause it was first in the nation to 
adopt a traffic court network embody- 
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and LIVE BETTER... . 
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FLORIDA POWER & LIGHT COMPANY 
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Justice Campbell Thornal of the 
Supreme Court of Florida, seated 
at left in the photo, was in Val- 
ley Forge, Pa., the last week of 
November inspecting a “Citizen- 
ship Development” project, along 
with nine other justices and 20 
heads of patriotic, veteran and 
service organizations who make 
up the 1960 jury of Freedoms 
Foundation. Seated right is Dr. 
Kenneth D. Wells, president of 
the foundation. Standing are Dr. 
Robert L. Sumwalt, chairman of 
the jury, and Admiral Felix B. 
Stump, chief executive officer of 
the Foundation. 


ing all the standards recommended 
by the ABA. 

Stephen H. Grimes of Bartow, who 
is the second youngest district gov- 
ernor of Rotary, spoke to a recent 
meeting of the Bartow club on the 
scope of the organization, stating that 
there are 500,000 members in 119 
countries. 

Walter B. Lebowitz of Miami Beach 
has been presented the Man of the 
Year Award by the senior citizens’ 
organizations of that area for his ef- 
forts to aid them. Lebowitz practices 
law with Louis R. Beller under the 
firm name of Lebowitz and Beller. 

A. Max Brewer of Cocoa has been 
named to the state road board as a 
representative of the fifth district. 

Ervin E. Haygood has recently 
joined the trust department of the 
First National Bank of Clearwater. 

James M. Russ of Orlando is the 
new county solicitor of Orange Coun- 


FOR SALE: One set of Southern Re- 
porter, complete to date. Write Box 30, 
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Ernest N. Stamey has been named 
to the board of the Mental Health 
Society of Greater Miami. 
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The new assistant state attorney for 
the 14th Judicial Circuit is William E. 
Harris of Panama City. He succeeds 
James Ervin Moore of Marianna who 
resigned due to ill health. 

Members of the Florida Prosecut- 
ing Attorneys’ Association headed by 
Dade County's Richard E. Gerstein, 
president, met recently at Miami 
Springs. 

Daniel P. Paul of Miami was one of 
the speakers at the third annual meet- 
ing of the Management Research In- 
stitute, Inc., which he was instrumen- 
tal in founding. 


Leonard G. Egert of Miami has 
been named to the Board of Directors 
of the Cancer Institute at Miami. Hon- 
orary trustees of the institute are Rep- 
resentative Dante Fascell, Coral Ga- 
bles, and Senator George Smathers, 
Miami. 
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BRIEFLY YOURS (continued from page 1) 


e LEGISLATIVE PROGRAM... of The Florida Bar will be 
considered in detail at a meeting of the Board of 
Governors in Tallahassee on February 24-25. In general, 
the Board will consider legislation only if it has been 
recommended in written form by one of the sections or 
committees of The Florida Bar. 


e MEMBERS OF THE EXECUTIVE COMMITTEE .. . have been 
called upon to give several days of their time each month 
this year. In addition to a regular meeting every month 
the committee has had several meetings to review proposed 
drafts of a revised disciplinary article of the Integra- 
tion Rule. 


e TRAVELING CHAIRMAN ... of the National Junior Bar 
Conference is William Reece Smith, Jr., of Tampa, who since 
being named to that post has traveled thousands of miles 
to address or attend meetings of bar associations. Reece 
has been to California, Connecticut, Illinois, Missouri, 
New Mexico, Texas and West Virginia, and will add Col- 
orado, Indiana, Michigan, Minnesota, South Carolina and 
Wyoming to his itinerary during the next few months. 


e EIGHTH ANNUAL INSTITUTE of the College of Law, Flor- 
ida A & M University, is scheduled for March 2-4 in 
their Moot Courtroom. For the second time the subject 
of the institute will be Domestic Relations. 


faut 2B. 


PBC :ea Executive Director 
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SECURITY IN HOME OWNERSHIP, OR IN THE 
OWNERSHIP OF ANY REAL PROPERTY, IS ONE OF 
THE GREATEST COMFORTS MAN CAN HAVE. TITLE 
INSURANCE POLICIES OF THE TITLE & TRUST 
COMPANY OF FLORIDA OFFER THIS SECURITY AND 
COMFORT IN ABUNDANCE. 


TITLE & TRUST COMPANY OF FLORIDA maintains the 
largest deposit of any title insurance company in Florida 
with the State Treasurer and Insurance Commissioner, it 
has its own considerable assets which have grown through 
the years in which it has so zealously served Florida prop- 
erty owners, and its record of performance is open to the 
closest scrutiny. 


ALL OF THIS SPELLS “SECURITY” — but this company 
prides itself on many plus factors which are enjoyed by 
its thousands of policy holders. “Security PLUS” comes to 
them through the prompt and interested service of its 
more than forty agents and branches located throughout 


the state. TGTCF service is always as near to you as your 
telephone. 


Title Trust Company 
Florida 


Home Office: 200 East Forsyth St. 
Phone Elgin 3-5661 
Jacksonville, Florida 


A Wise In vestment 
FLORIDA LAW and PRACTICE 


In the 19th Century: 


Abraham Lincoln once said ‘‘A Lawyer's Time 
and Advice are His Stock in Trade.” 


In the 20th Century: 


The importance of these words of Wisdom are being 


“Brought Home” to more and more Florida Attorneys 
each day. 


YOU CAN — 
SAVE: Time and feel the assurance of 
correct advice to your clients. 
RECEIVE: The aid of experienced Florida 


Lawyers in their particular fields. 
. PEEL: The confidence of knowing that 


you are prepared. 
i KNOW: That you have not overlooked 


some vital part of the law. 


WHEN YOU HAVE AT HAND — 


FLORIDA LAW and PRACTICE — 
The Encyclopedia of the Living Florida Law, 


now complete through Volume 14, covering One 
Hundred and Seventy Titles. 


THE HARRISON COMPANY 
Law Book Publishers 
93 Hunter Street S.W., Atlanta, Georgia 


Florida Representatives 


I. W. Granade W. Paul Smith 
3915 S. W. 60th Place P.O. Box 1533 


Miami 55, Florida Orlando, Florida 
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